Is It Time to Scrap Self-
Regulation of the Bar?

By JAMEs K. DorseTT |11

he North Carolina State Bar

was created by the General

Assembly in 1933 as an

agency of the state to regu-

late the practice of law in the public interest. Now, in the

wake of a highly publicized lawyer disciplinary proceed-

ing, the bar faces calls by some consumer advocates, leg-

islators, and lawyers for an end to the right of the profes-

sion to govern itself. It is therefore appropriate to ask whether lawyers have effectively

policed their profession, and what an end to self regulation might bring.

The Mandatory Bar in North Carolina

All lawyers in active private practice in
North Carolina are required to be members
of the North Carolina State Bar. The State
Bar adopts and enforces the rules of profes-
sional conduct by which lawyers are bound,
sets the standards for legal education and
admission to the practice, and provides assis-
tance to clients and lawyers through its com-

mittees and boards. The State Bar is operat-
ed by a council of 55 volunteer lawyers who
are elected by their peers in the state’s 39
judicial districts. The councilors, the four
officers they elect, and three appointed lay
members each donate hundreds of hours
annually to serve the public and the profes-
sion, at no cost to taxpayers. Their work
includes the following:

Jack-Ambrose

m  The council and the Board of Law
Examiners enforce high standards for admis-
sion to the Bar to ensure the public is pro-
vided with highly educated and skilled prac-
titioners of good character and fitness for the
practice.

m  Through its Grievance Committee, the
council reviews complaints against lawyers to
determine whether ethical violations have
occurred and decide the appropriate disposi-
tion of cases. This committee, with staff coun-
sel and investigators, reviews the 1,500 -
2,000 complaints filed each year. The mem-
bers are devoted to imposing impartial disci-
pline where violations have occurred, dismiss-
ing frivolous complaints, and referring con-
tested cases or those involving serious miscon-
duct or lawyer impairment for hearing before
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the independent Disciplinary Hearing
Commission (DHC). Decisions of the DHC
may be reviewed by the North Carolina
Court of Appeals. Lawyers who abuse their
positions of trust are appropriately punished,
and those who engage in serious misconduct
often find themselves without a license to
practice and facing criminal indictment.

m The Client Assistance Program answers
approximately 20,000 calls each year from
disaffected clients and intervenes with
lawyers to resolve problems. In most cases
the program succeeds in restoring communi-
cations between lawyer and client and resolv-
ing the issue which led to the call, without
resorting to the formal grievance process. Fee
disputes are resolved or referred for media-
tion or arbitration.

m The Client Security Fund Board awards
compensation to clients who have been
harmed by attorney malfeasance up to
$100,000 for a single claim. In its last fiscal
year, the fund reimbursed clients a total of
$446,146.80. These awards are made possi-
ble entirely through assessments paid by
members of the State Bar.

m \olunteer lawyers serving through the
Lawyer Assistance Program provide one-on-
one mentoring for lawyers suffering from sub-
stance abuse or depression. The Bar boasts a
success rate of 85% recovery for those lawyers
who complete the LAP program, thus saving
clients, lawyers, families, and lives.

m  The Ethics Committee and staff pro-
vide both formal and informal advisories
concerning attorney conduct, affording
thoughtful and skilled guidance to lawyers
and the public.

m The State Bar through its staff auditor
performs random procedural audits of
lawyers' trust accounts, in order to ensure
that lawyers understand and apply the rules
designed to prevent mishandling and misap-
propriation of client funds.

m  Through its Authorized Practice
Committee, the State Bar prevents persons
who lack legal training and skill from engag-
ing in false advertising or harming citizens by
providing bogus legal services.

m  The IOLTA Board collects interest on
trust accounts from lawyers participating
voluntarily in the program, and approves
grants each year totaling about $3,000,000
to organizations that provide free legal serv-
ices to the poor in North Carolina.

m  Through its mandatory continuing
legal education requirements and voluntary
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legal specialization program, the Bar seeks to
ensure citizens' access to highly competent
professionals to handle their legal needs.

Through these and other initiatives, the
State Bar regulates the practice of law—in
the public interest—at no cost to North
Carolina taxpayers. All of the funding for
our excellent programs and staff is derived
from member dues and other sources.

For more than 70 years, the citizens, prac-
ticing lawyers, and the courts in North
Carolina have been well served by this sys-
tem. The State Bar is accountable for its oper-
ations to the General Assembly, and the Bar’s
books and records are reviewed annually by
an independent auditing firm and by the
state auditor. Rule changes proposed by the
State Bar are subject to review and approval
by the North Carolina Supreme Court.
Thus, regulation of the profession in North
Carolina is subject to ample safeguards and
checks and balances. The State Bar employs
outstanding staff attorneys, who understand
the profession and its core values and role
within our system of justice, and a profes-
sional team of investigators and support per-
sonnel. Finally, the roughly $6,000,000 in
operating costs for the State Bar and its
boards and agencies, not to mention millions
more in volunteer time, is provided free of
charge to North Carolinas citizens.

Loss of Self-Regulation

Were self-regulation abolished, the public
and the bar would lose the benefit of these
excellent programs and the other services
provided by the State Bar. In place of a cost-
effective program of governance in the pub-
lic interest by experienced and dedicated vol-
unteer lawyers and lay persons, overseen by
the General Assembly and the supreme
court, the profession likely would be regulat-
ed by some new bureaucracy created and run
by persons lacking a full understanding of
our system of justice and the critical role
played by an independent legal profession in
a free society. The public likely would be
plagued by an absence of effective regulation
and a loss of quality control.

In some societies the principle of “caveat
emptor” prevails in the provision of legal
services. Absent effective regulation, the
untrained, unskilled, and unscrupulous are
left free to provide “legal services” to those
who will hire them, often at great cost to the
client’s rights and financial well-being. Those
providing legal services are not required to
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follow ethical standards like those mandated
by our rules of professional conduct,
enforced by our grievance process, and
backed by our Client Security Fund.
Principles such as preserving client confiden-
tiality, avoiding conflicts of interest, and zeal-
ously promoting client needs may be ignored
with relative impunity. The courts may pro-
vide a remedy for losses, but only for clients
able to afford the risk of litigation and of
attempting collection. Absent effective
licensing, rule making, and disciplinary pro-
cedures, untrained advocates play havoc with
the courts’ ability to decide cases.

In other societies, the legal profession has
been regulated by central or local govern-
ments. The results have included a loss of the
profession’s independence, erosion of the
rule of law, and harm to the system of justice.
The regulators lack expertise, programs lack
adequate funding, and the costs of such reg-
ulation are borne by citizens. The public as
well as the bar are poorly served.

Governments have sometimes opposed
even the existence of an independent legal
profession, which tends to curb the power of
tyrants. For example, the 1669 Fundamental
Constitutions of Carolinal expressly forbade
the existence of a professional bar in the
colony.

Some well-meaning individuals call for
the replacement of professional self-gover-
nance with regulation by Congress or the
state legislatures. Such regulation would be
free from oversight by the state supreme
courts, as now provided in all 50 states. One
must ask a number of questions about such
a new regulatory scheme, along the follow-
ing lines:

Would one of these regulatory models be
more productive than our current system in
providing protections and benefits to clients
and society? Would the new regulators bring
a higher degree of expertise, experience, and
dedication to the tasks of setting standards
for lawyer education and admission, enforc-
ing rules of professional conduct, and pro-
viding for client protection than that cur-
rently provided by the volunteer lawyer and
lay councilors and State Bar employees?

Would the new regulatory scheme and its
programs be adequately funded and staffed
with skilled and effective personnel? What
government employees or appointees would
replace experienced volunteer councilors?
How and at what cost to citizens would
clients’ losses and needs, as well as lawyers’
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problems, be addressed? Under the guise of
removing barriers to entry and reducing
costs to consumers, who in addition to
trained lawyers might be permitted to pro-
vide “legal services” to unsuspecting con-
sumers, and with what resulting harm? What
“ethics rules” might another body enact and
seek to enforce, and with what effect upon
lawyers' independence, performance, and
the public’s confidence in the system of jus-
tice? Would the operation of the courts be
harmed? How would IOLTA funding for
legal services for the poor be replaced?
Would random procedural audits of lawyers’
trust accounts be provided as at present?
Would the new system be efficient in meet-
ing challenges posed by rapid changes in
society, business, and the law?

One can easily foresee that an end to self
regulation of the legal profession would create
far more problems than it would solve. While
most congressmen and state legislators are able
and dedicated public servants, many lack the
experience, interest, and time required to reg-
ulate the legal profession. In doing so, federal
or state lawmakers would have to create a
bureaucracy for this purpose or delegate the
regulatory functions to some other bodly.

It is difficult to imagine Congress or a
federal agency effectively handling client
complaints, lawyer discipline, and the inter-
pretation and application of the fine points
in the rules of ethics for all of the 50 states.
Almost as difficult to picture is a state legis-
lature devoting the time, resources, and
expertise needed to replace and improve
upon the current system of professional self-
governance. What is easy to foresee is that
resources needed for serious disciplinary
cases and ethical issues could be diverted to
those involving prominent individuals or
headlines, or to unrelated programs.

Moreover, if Congress or state legislatures
put on the regulatory mantle, a host of spe-
cial interests would lobby for rules perceived
as favorable to their constituents. Current
rules designed to prevent persons without
training, skill, and character from preying on
citizens, as well as rules to prevent false
advertising, might be cast aside under the
guise of deregulation.

How would the lawyer’s role change if a
legislative body or consumer board wielded
the power to admit, regulate, and disbar?
Would lawyers without independence forgo
their higher duties to society, the courts, and
the rule of law under the pressure of client or

governmental demands or improper influ-
ences? Would lawyers be likely to take tough
but important cases where the government
or those having influence in it were involved?
It is certainly arguable that a legislative sys-
tem of governance could have a chilling
effect upon lawyers” willingness to advocate
positions disfavored by the government that
licenses and regulates them. Effective advo-
cacy for those who dissent from governmen-
tal policies could be eroded.

Conclusion

Much of the antipathy directed towards
the legal profession arises from a misunder-
standing of the adversary system of justice,
the role of lawyers in society, and the rela-
tively few yet notorious cases of serious
lawyer misconduct. This view ignores the
fact that an independent legal profession has
been essential to preserve the rule of law in
our country and the rights and freedoms our
citizens enjoy.

The bar should strive always to promote
regulation that serves the public interest.
Lawyers also must find ways to make legal
services more available and affordable to the
poor and middle class. At the same time it is
critical that we preserve the independence
and self-governance of the legal profession.
No dispute over a single or even a few disci-
plinary cases in our long history of service
can be allowed to harm our profession and
the citizens we serve. m

James K. Dorsett 111, a former State Bar
president, currently, serves as president of the
American Counsel Association and as a mem-
ber of the American Bar Association House of
Delegates. He is a senior commercial litigation
partner with Smith, Anderson, Blount,
Dorsett, Mitchell & Jernigan in Raleigh.

For divergent treatments of the subject of
lawyer regulation, the author acknowledges
and refers the reader to Benjamin H. Barton's
analysis found at 37 GA. L. REV. 1167 2002-
2003 and Allen Blumenthal’s article appearing
at 3KAN. J.L. & PUB. POLY 6 1993-1994.

Endnote

1. “It shall be a base and vile thing to plead for money or
reward; nor shall any one (except he be a near kinsman,
not farther off than cousin-german to the party con-
cerned) be permitted to plead another-man’s cause, till,
before the judge in open court, he hath taken an oath
that he doth not plead for money or reward, nor hath
nor will receive, nor directly nor indirectly bargained
with the party whose cause he is going to plead, for
money or any other reward for pleading his cause.”
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North Carolina Observations on
Federal Jurisdiction under the
New Class Action Act

By JERRY HARTZELL

n enacting the Class

Action Fairness Act of

2005,1 Congress pro-

vided a fundamental

redefinition of federal jurisdiction over state-law class

actions. The legislation arose from a congressional

determination that state courts are not the best forum

for deciding class cases with substantial out-of-state

effects. The new Act broadens jurisdiction per se, but

Bruno Budrovic/SIS

then retracts some of the breadth by providing for federal courts to “decline to exercise” jurisdiction under many circumstances.

North Carolina has not been a center of
class action litigation,2 and North Carolina
was not perceived to be part of the problem
that the new Act was intended to rectify.
Nonetheless, in at least one way the new Act
could affect North Carolina more than most
other states: the “certified question” proce-
dures that the Acts supporters claim will
allow states' highest courts to retain an ele-

12

ment of control over the meaning of their
state’s laws is unavailable in North Carolina.
Beyond this, North Carolina will be
affected as all states are: more class cases based
on state law will either end up in, or will take
a detour through, federal court. The most
definite result may be uncertainty and delay,
as federal courts are asked to interpret the
meaning of complicated new rules for deter-

mining federal jurisdiction in connection
with class cases, and as federal judges deter-
mine whether they may or must decline to
exercise the jurisdiction that the new Act has
conferred.

Congressional Findings about State
Courts

As part of the Act, Congress adopted find-
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ings that recognize the legitimacy and value
of class actions permitting “the fair and effi-
cient resolution of legitimate claims.”
Congress also found “abuses of the class
action device,” and that “[c]lass members
often receive little or no benefit from class
actions.” The findings conclude with the
observation that forms the basis for the
expansion of federal diversity jurisdiction
over class cases:
(4) Abuses in class actions undermine the
national judicial system, the free flow of
interstate commerce, and the concept of
diversity jurisdiction as intended by the
framers of the United States Constitution,
in that state and local courts are—
(A) keeping cases of national importance
out of federal court;
(B) sometimes acting in ways that
demonstrate bias against out-of-state
defendants; and
(C) making judgments that impose their
view of the law on other states and bind
the rights of the residents of those
states.”
(Emphasis added.)3 Thus, according to
Congress, “state and local courts” were
among the culprits creating class action prob-
lems.

North Carolina Courts Not Part of
Problem

As an initial observation, it seems fair to
conclude that North Carolina courts were not
among the culprits. Proponents of federal
class action legislation were not reluctant to
criticize state systems they regarded as unfair,
and North Carolina was not a target of their
criticisms.

One of the most vigorous proponents of
federal class action reform legislation has
been the US Chamber of Commerce. For
four years its US Chamber Institute for Legal
Reform has published an annual assessment
of state courts based on a poll of “in-house
general counsel or other senior litigators at
public corporations.”® In this poll North
Carolina courts have always ranked in the
middle of the pack. With a “1” signifying the
state legal system corporate counsel regard as
best (Delaware) and a “50” the worst
(Mississippi), North Carolina has ranked
from 16th in 2001 to 20th in 2004. In its
treatment of class actions, North Carolina’s
2004 ranking was 14th.>

One of the US Chamber’s allies in its
efforts to change the legal landscape affecting
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business interests has been the American Tort
Reform Association,5 which has used colorful
language in identifying “judicial hellholes” in
a report issued in 2004. The 2004 report lists
nine jurisdictions as “hellholes,” such as
Madison County in Illinois, the entire state
of West Virginia, and, closer to home,
Hampton County in South Carolina. Four
additional courts, such as the Supreme Court
of Utah, were identified as worthy of “dis-
honorable mention.” North Carolina’s courts
have avoided the ATRAY criticisms.

Moreover, the North Carolina courts do
not seem to have engaged in the congression-
ally identified problem of “making judg-
ments that impose their view of the law on
other states and bind the residents of those
states.” Congress would doubtless have
approved of the restraint that North Carolina
trial courts are required to observe by the
North Carolina Court of Appeals’ decision in
Stetser v. Tap Pharmaceuticals,” an opinion by
Chief Judge Martin holding that the Due
Process Clause bars a North Carolina court
from certifying a national class against out-of-
state defendants applying other states’ laws.8
The use of a state court in one state to pre-
scribe remedies for out-of-state residents
based on their home states’ laws (such as, for
instance, a North Carolina court adjudicat-
ing New York residents’ rights to recover
based on New York law) was at the heart of
the concerns expressed by many commenta-
tors on the Act, including the judges in the
Federal Judicial Conference.®

Federal Court Interpretation of State
Law

To the extent the new Act increases the
flow of state-law cases to federal court, it can
be expected to create strains on “judicial fed-
eralism.” For cases that do end up staying in
federal court, this strain could be particularly
acute in North Carolina.

Under our dual state/federal system of law
and governance, a state’s highest court is sup-
posed to be the ultimate arbiter of the mean-
ing of that state’s laws. This, of course, is the
familiar Erie rule, after Erie R. Co. v.
Tompkins, 304 U.S. 64 (1938). A federal
court faced with a state law issue is tasked
with responsibility to make a prediction or
“Erie guess” as to how the state’s highest court
would decide the issue.

The body of law that has built up around
the “Erie guess” process includes a well
accepted concept of deference: that federal

courts should, if possible, avoid these guesses
as to state law when the state-law issue is truly
unclear and the issues involved are signifi-
cant. A recent Eleventh Circuit case states the
principle: “Where there is doubt in the inter-
pretation of state law, a federal court may cer-
tify the question to the state supreme court to
avoid making unnecessary Erie guesses and to
offer the state court the opportunity to inter-
pret or change existing law.”10 The phrase
“interpret or change” seems noteworthy: we
all recognize that courts, particularly appel-
late courts of final jurisdiction, not only
“interpret” the law, they also “change” it.11

Both federal judges, speaking through the
Federal Judicial Conference, and state judges,
speaking through the Conference of Chief
Justices, expressed concern about the effect of
increased federal court diversity jurisdiction
on judicial federalism. The Conference of
Chief Justices referred to earlier versions of
the Act as representing “an unwarranted
incursion on the principles of judicial federal-
ism underlying our system of government.”12
In 1999 the Federal Judicial Conference
opposed federal class action jurisdictional
changes “based on concerns that the provi-
sions would add substantially to the work-
load of the federal courts and [were] incon-
sistent with principles of federalism.”13

In March of 2003, however, the Federal
Judicial Conference softened its opposition,
so long as “federal courts are not unduly bur-
dened and states' jurisdiction over in-state
class actions is left undisturbed . . . .” In fact,
such state court jurisdiction over “in-state
class actions” was not “left undisturbed.” The
Act expands jurisdiction, but creates manda-
tory and discretionary rules under which the
federal courts will or may “decline to exercise”
the jurisdiction they possess.

For state-law cases that do remain in the
federal courts, the Senate committee report
gave one suggestion for preserving judicial
federalism—the use of a “certified question”
process:

[11f federal court judges are not familiar
with state law on a particular issue, they
have the authority to ask a state court to
“certify” a question of law e.g., to advise
them how a state’s laws should be applied
in an uncharted situation. This proce-
dure allows the federal courts to apply
state law appropriately and gives states
the ability to manage their legal systems
without becoming bound by other states’
interpretations of their laws.14
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Unfortunately, the certified question process
(whatever its merits) is unavailable in North
Carolina: North Carolina is one of two
states that does not permit this procedure.1>

The Upcoming Debate About What the
New Act Means

Traditionally, rules governing federal juris-
diction have at least had the appearance of
being relatively clear, and have been inter-
preted relatively consistently. Certainly there
are arcane issues that emerge in connection
with the “arising under” and diversity lan-
guage of 28 U.S.C. 88 1331 and 1332.
However, the basic statutory standard for fed-
eral jurisdiction is simply stated and reason-
ably well understood.

In contrast, the new class action federal
jurisdiction statute is quite complex, and its
structure and syntax seem to be modeled
after the Internal Revenue Code. Class
actions based on state law will (with some
exceptions) be subject to federal jurisdiction
so long as $5 million or more is in contro-
versy, and so long as there is some minimal
element of diversity. The diversity element
will be far less meaningful than formerly, sat-
isfied if any plaintiff is a citizen of a state dif-
ferent than any defendant. The Act creates
exceptions to this grant of federal jurisdic-
tion.

As noted above, the Act also creates
another category of cases as to which federal
judges are required to “decline to exercise”
jurisdiction, and it creates yet another catego-
ry of cases as to which federal judges may
decline to exercise jurisdiction, prescribing
multi-factor tests for each. These rules are too
intricate to permit reasonable summary. In
short, however, the greater the extent to
which a class case concerns North Carolina
plaintiffs, North Carolina law and North
Carolina defendants, the greater the likeli-
hood that the case will be remanded or rele-
gated to state court.

While a succinct summary of the jurisdic-
tional provisions of the Act may be impossi-
ble, it is easy to conclude that these provisions
are complicated, that they break much new
ground, and that interpretation of the Act
will consume judicial resources for a number
of years.

Judicial Resources

Responding to a criticism that the new
Act would “result in delays for injured con-
sumers,” the Senate report dismissed this crit-
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icism as stemming from “baseless concerns
about the federal courts’ caseload.”16 | have
had the privilege of hearing two federal
judges, both from districts outside North
Carolina, speak publicly about the new Act.
These federal judges were indeed concerned
about their case loads, and their observations
certainly seemed to be based on solid infor-
mation that the judges knew from first-hand
experience.

A recent issue of The Third Branch, the
“newsletter of the federal courts,”1” describes
the federal courts’ substantial resource prob-
lems (increasing caseload, reduced funding),
and describes the anticipated case load from
the new Act as a contributing factor.
However while the federal courts’ budget
problems are real, the federal courts in North
Carolina are not among the district courts
with the most acute case loads. According to
data published by the Administrative Office
of the US Courts, using pending cases per
judgeship as the measure of docket load, the
Eastern District of North Carolina was the
25th most congested out of 94 districts.18
The Middle and Western Districts ranked
67th and 64th respectively.

Conclusion

The new Act will accomplish the widely
shared objective of reducing the risk that a
state court in one state will enter a ruling
affecting plaintiffs and defendants from other
states in cases based on the other states’ laws.
The Act reduces this risk with a complex set
of rules that will permit judicial discretion in
some circumstances and will require federal
judges to “decline to exercise” jurisdiction in
other cases. Whether the benefits of the new
Act will outweigh the cost in legal resources
arising from its complexity and uncertainties
remains to be seen. From a purely North
Carolina perspective, the Act seems to have
been unnecessary. Congress, of course, does
not legislate from a purely North Carolina
perspective. m

Jerry Hartzell is a partner with Hartzell &
Whiteman, LLP, in Raleigh. Over the past 27
years the author has participated as counsel for
plaintiffs in six class cases or groups of cases, most
of which have been in state court.
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What I've Learned

(With apologies to the Esquire Magazine column
of the same name.)

By Joe CRrRAIG

tate Bar Counselor Jan Samet—

who represents Judicial District

18-B (High Point), is chair of

the State Bar

Committee, and is a close friend—asked me to write this article, based

upon my experiences as a superior court judge. | have now been a supe-

rior court judge for three and one-half years, and Jan has been after me

for at least a year to write this article. But | don't believe I could have

written this article with any clarity sooner than now.

I ceased practicing law and became a supe-
rior court judge when Governor Easley
appointed me to the seat vacated by retired
Judge Rick Greeson. | took the oath of office
in late February 2002 and held my first ses-
sion of court in early March. At first, it was
hard to adjust after being a litigator for nearly
20 years. | remember walking down a corridor
of the Guilford County courthouse with my
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bailiff. As I walked toward the courtroom, all
of the court personnel | encountered greeted
me with “Hello, your Honor,” or “How are
you, Judge?” | asked the bailiff how they knew
I was a judge, and he said, “Could be that
black robe you're wearing.”

There is indeed an aura that surrounds the
wearer of a black robe. Folks approach you
with an air of deference and even the occa-

Dave Cutler/SIS

sional obsequiousness. People always laugh at
my attempts at humor, even when my witti-
cisms would not have elicited a grunt when |
was a mere lawyer. I can see how some indi-
viduals who ascend to the bench quickly suc-
cumb to the “Black Robe Disease.” While I'm
still less than totally comfortable in my role,
I'm beginning to get used to it and can under-
stand how a certain distance must be main-

FALL 2005



dinner at 8:00

Hirk oe werscFaldiigae.ome sl iTaie, Seanh jean pdices lesdid Tons, Salai peSmsie Wk op goeiis i loee o inee T lse lmﬂ{it}' Nﬂﬁl}“ﬂi 'ﬁuE
¥ Insurance Company

dihandile, Accss, farg

tained. But I've felt absolutely no desire to
become as cloistered as a monk, nor have | felt
that | needed to. I've always possessed a gre-
garious personality and | try to reach an equi-
librium point between approachability and
the constraints that my position places upon
me.

In my courtroom, | am the judicial incar-
nation of a Post Captain in the British Royal
Navy, a* la Jack Aubrey. | walk the quarter-
deck on Punishment Day with an authorita-
tive air, sometimes beneficent, sometimes
morally superior, occasionally wrathful, as |
dole out punishment to those on the lower
deck’s defaulters list. The bailiffs are the Royal
Marine guards; the courtroom clerk is my
purser; the court reporter, like a scrivening
clerk, dutifully takes down everything | say.
The DA is my coxswain and the defense attor-
neys my officers and midshipmen. If my
countenance darkens, one “mid” will mutter
to another, “Watch out for squalls.”

But in reality, the command structure of
the judiciary is such that superior court judges
are not the military equivalent of admirals or
generals; 1 am more akin to a front-line pla-
toon sergeant or chief petty officer. 1 am
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always in the heat of action but am con-
strained to obey the commands from the
appellate judges on high.

Here’s what I've learned:

There is no rule that prohibits me from
treating everyone—from esteemed colleagues
to the lowliest defendant—uwith respect. In
short, my mantra has always been, “be nice.”
The wearing of the black robe doesnt change
this precept. Politeness, kind words, and
expressions of understanding, even sympathy
(when appropriate) never hurt. The most
hardened criminals will respond to a mod-
icum of kindness (unless they are sociopaths).
I've even had a defendant in a capital case tell
me, after I've sentenced him to death, that I'd
treated him fairly and that he appreciated my
politeness to him.

That’s not to say that all persons respond
positively to my being a “nice guy.” One
defendant, who received a moderate (but
active) prison term for phoning in a bomb
threat to his workplace, muttered as he was
being led away; ‘that fatold m___ f
was easy on everybody else.” I had the bailiffs
bring him back to the courtroom; I told him
that | may be fat and was getting older by the

fAerlarrd, Aremiciam, leadaregasidle, Jerdranwlfle, Meerea, FPlosbaras, Falelgh, Fiivda

day, but that I did not suffer from an Oedipal
complex. | found him in contempt of court
and gave him 30 extra days, to be tacked on at
the end of his prison term.

Sprinklings of occasional humor in the
courtroom go nicely with my avuncular dis-
position but I've learned that it's best to keep
it harmless or self-deprecating, for the most
part. | never make jokes at the expense of the
litigants who are invariably edgy: they view
their day in court as being on par with having
a tooth pulled at the dentist’s office. But they
seem to enjoy an occasional jibe at a bailiff or
good-natured attorney. My aim is to reduce
the level of tension among participants. But
some situations never allow me to exercise my
sense of humor; a man facing the death penal-
ty or life imprisonment, in a courtroom full of
vengeful members of the victim’s family, is not
in the mood for chuckles, nor should he be.

I've learned that imposing courtroom dress
codes from on high doesn't work. But the sans
culottes in my court can often be made to real-
ize that if they stand before me in sartorial dis-
array, just at the moment that they want me
to do something for them (e.g., continuance,
lenient sentence, continued probation, etc.), |
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may be guided roughly by Mark Twains
famous adage that “Clothes make the man;
naked people have little or no influence upon
society.” So at Calendar Call, I tell the assem-
bled multitude that they can wear whatever
they wish to court, so long as it's not obscene
or indecent. But if they dress sloppily, | might
get the wrong impression that they don't care
about their fate or are being defiant. By the
next day, most of the participants have experi-
enced a fashion epiphany. But the key is:
they've been given the chance to make their
own decision.

I've learned to let the lawyers perform their
roles in the courtroom with a minimum of
interference (assuming that a lawyer isnt
prone to seize the bit in his teeth). Attorneys
labor under a large burden of stress during a
trial, whether it's the young ADA whose chief
expects a “win” in a difficult case, or the lawyer
in private practice whose client, having paid
the “big bucks,” demands that he or she eke
out a victory. They do a much better job for
their client if they don't have to worry about
some guy in a black robe taking pot shots at
them from the bench for pure sport. My 20
years as a litigator taught me that a lawyer has
enough distractions swirling around his coun-
sel table without having to put up with
unnecessary carping from the judge. With this
in mind, if a lawyer gets out of line or is mak-
ing a hash of courtroom procedure, | call him
or her up to the bench for a sotto voce chew-
ing-out that neither the jury nor the client can
hear. The offending attorney gets the message
loud and clear, but isn't embarrassed in a man-
ner that might influence the outcome of the
trial.
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Bench conferences can also be used to
defuse potentially explosive situations. | once
tried a personal injury action between a first-
year attorney and a grizzled old veteran.
Every time | sustained an objection to the
youngster’s questions, he wanted to argue
about it by asking to approach the bench.
Since this was his first trial, | tried to tolerate
his over-eagerness, but his curmudgeonly
opponent grew increasingly restive. Finally,
during the third or fourth bench conference,
in which I was trying to explain the basis for
my rulings, the veteran lawyer looked at the
kid and snarled, “Aw, shut up, you little
weasel.” The young lawyer grew visibly upset
and protested his outrage at the use of such a
pejorative expression, as well he should have.
But before things escalated, 1 simply said,
“Look, from my perspective, he’s paying you
a compliment. When 1| tried cases against
him during my trial lawyer days, he always
called me a turkey. A weasel’s a mammal,
which is higher on the evolutionary scale
than a bird. You're earning more respect from
him than | ever did.” The tension broke,
grins all around, and we got back to trying
the case, with the jury none the wiser as to
what just happened.

Conferences in chambers are a method |
sometimes use to put the lawyers more at ease
and accomplish the task at hand in a less
adversarial manner. If the attorneys are in
front of me for a motion and don't have their
clients in tow, a discussion in chambers flows
along much more efficiently and without the
level of posturing one tends to see in court. |
am passionate about flyfishing and tie my
own flies, so I often bring my tying tools and
materials to my chambers to work on flies
during lunch. I've been known, on occasion,
to listen to the lawyers argue a motion while
tying some trout flies. I recall one time in par-
ticular; the attorneys were arguing a series of
discovery motions as | dawdled with my
hooks, feathers, and thread. After I'd made my
rulings, | told the lawyer who won the
motions to prepare an order for me to sign; |
then gave the newly finished fly to the loser
and said it was his “consolation prize.” The
winner looked wistful and said, “Dang, Judge,
if I'd known the loser got such a nice fly, |
wouldn't have argued so hard.”

One last word on chambers conferences:
much of a superior court judge’s criminal
court docket time consists of approving plea
arrangements. I've learned that it’s best for
the DA and defense attorney to approach me

in chambers or at the bench if there are
unusual circumstances or some problem sur-
rounding the plea. If I'm not happy with the
plea arrangement, they can then go back and
attempt to salvage the situation rather than
face an outright rejection of the plea at the
time it's made in open court. Some judges
dont like this practice, because it might
appear to smack of back-room deal-making.
But in essence, that’s just what a plea
arrangement consists of: the defense attor-
neys and DAs usually negotiate the plea in a
conference room prior to court. If they want
to see how I'll react to a scripted plea
arrangement or otherwise want my impri-
matur prior to my getting on the bench,
then, for the most part, that’s okay with me
(so long as it's not ex parte); it makes the road
a lot less bumpy for everyone than if it’s
attempted in open court.

I've also learned not to be afraid to profess
ignorance of the law to attorneys or court per-
sonnel. Judges are far from omniscient, even
though folks appear to believe that we know it
all. As a practicing attorney, | handled a lot of
complex civil litigation but never darkened
the doors of a criminal courtroom, except to
mishandle the occasional traffic ticket. My
second week on the bench, I held a session of
court in a rural Piedmont county. | called the
district attorneys and defense attorneys to the
bench and whispered to them that if | was
about to make a mistake, | wanted them to
approach the bench and straighten me out
before the passage of time compounded the
error. | said that when it came to making mis-
takes, | had no pride and they should not hes-
itate to help me get corrected while it was still
easy to remedy. The lawyers took me at my
word and didnt hold my mistakes against me;
we got along famously.

On the flip side, if briefs or case law have
been submitted prior to a hearing, or if it’s
an area of the law that I'm familiar with,
I've learned to embrace the Socratic
Method as a way of sifting through the dirt
and detritus to uncover the nugget. In law
school, 1 had a near-pathological dread of
ol' Socrates, particularly as practiced by
such master torturers as Martin Louis, my
Civil Procedure professor at UNC. Marty,
God rest his soul, taught me how valuable a
tool it can be as | try to figure out what the
hell to do up there all alone on the bench.
But Marty’s cynicism and seemingly satanic

CONTINUED ON PAGE 26
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Changing Times: The “Second
Generation” of Women Lawyers
Speaks Out on Motherhood

By MaArRIA J. MANGANO

n my personal archives, in a folder labeled “\Women'’s

Issues,” there is a yellowed New York Times article

dated September 23, 1977, titled Women Who

Waited: Starting a Family after the Age of 30. One of

the women profiled in the article is Ellen Agress, a 30-year-old attorney who was

married “for almost five years” before the birth of her daughter. A woman, married

at 25, a lawyer, who became a mother at the age of 30. In 1977, this was newswor-

thy.

Equally newsworthy was a 1980 survey
showing, in a “dramatic shift in contempo-
rary public opinion,” that for the first time
the American public regarded women as
equals to men, that it made no difference if a
woman was a mayor, a lawyer, a doctor,
“even their own boss.” According to the arti-
cle reporting on this survey, this represented
a marked change from findings only four
years earlier, when “the majority of
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Americans still believed that if women
worked, they should do so as nurses, secre-
taries, hairdressers, [and] sales clerks.”t
Now dont get me wrong—I've been
lucky enough to work with the best secretary
on the planet, and | think my hairdresser
walks on water, but | cite these articles to
remind us just how recent the entry of
women to the legal profession really is.
Statistics remind us, too—In 1900, only 1%

of all lawyers were female, 60 years later that
number had barely budged to 2%. In 1970,
it was only about 3%, and as late as 1990 the
profession was still approximately 80% male.
Today, around 30% of lawyers are women,
and 50% of law students.2 By definition,
then, combining motherhood with a legal
career is an equally recent enterprise.3

Little wonder that in 1987, when my son
was born, although | wanted to—and finan-
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cially needed to—combine parenting with
my career, | wasn't quite sure how to do it.
Most of the women lawyers | knew were my
class of 1982 classmates, and those who were
mothers were as new to the game as | was.
Fortunately, | had an involved and support-
ive hushand, also a lawyer, and a good boss.
My husband and | decided | would work
three days a week, he four, and hire a nanny
for the other two. My boss agreed to this
plan, pretty sporting when you consider |
was the #2 lawyer in a two-lawyer firm. That
was almost 18 years ago, and through sever-
al job changes, one more child, and a never-
ending quest for a happy and balanced life,
I've been making it up as | went along ever
since.

If you want to know what’s going on in
the trenches today with the second genera-
tion of lawyer-mothers, you need only talk
to a few of them and you'll come away
impressed by their honesty and eloquence
and also by their devotion both to their chil-
dren and families and their legal and intel-
lectual pursuits. Caitlyn Fulghum, who
graduated from Duke Law School in 1998
along with her husband Tom, has a two-
year-old daughter and a four-year old son.
She says of becoming a parent: “It changed
everything about the way | viewed my career.
I think having children makes you work
because you want to provide well for
[them].” In her search for greater flexibility,
not long after her son was born, she left her
job with a small firm to open her own, sub-
sequently joined by her husband. (“I never
thought we would practice together.”)

Fulghum limits her practice to employ-
ment discrimination and the occasional per-
sonal injury case, while Tom focuses on
immigration, criminal defense, and appeals.
Both she and he each stay home with the
children one day per week, and Fulghum
estimates that she works about 35 hours per
week, and Tom 40. “I have what | consider a
full-time job, but I just cram it into the
hours | have available, which is, most weeks,
35 hours.” She candidly observes that this is
far better than having Tom work 75 hours
and her staying home full-time: “That
would make for two insane people.” She
describes her job as “generally structured” so
that if she is very busy one week, she can usu-
ally go back to 35 the next. Fulghum admits
that the hardest thing about balancing the
demands of two preschoolers and a career is
“having any time for yourself—I don't.” But
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when asked if she foresaw any career changes
in the near future, Fulghum says she doesnt
and that the balance she and her hushand
have achieved is, overall, a good one: “I
couldnt see any other way to do it. I just
wouldnt be happy.”

The issue of full or part-time work is a
critical one for many women lawyers who
have young children. Stella Boswell, who
graduated from UNC Law School in 1995,
and had her first child several years later (her
two daughters are now seven and four), has
worked in a law firm (full time in litigation),
for the North Carolina Academy of Trial
Lawyers (full time and later four days a
week), and currently works at Duke Law
School as a career counselor (15 to 20 hours
per week). Part-time work, says Boswell,
“enables me not to come home totally
tapped out.” The move from full time to part
time originally came after her second daugh-
ter was born and her husband was complet-
ing a medical residency. Boswell recalls that
working at “a demanding stressful job when
your husband is doing the same thing” did
not create “the quality of home life we want-
ed to provide.”

As she has searched for congenial work-
ing arrangements, Boswell discovered that
there is “limited, almost non-existent quality
part time legal work” and that even with a
part-time job “work demands always come
up when you don't expect them” and that
these demands have generally resulted in her
working more hours than agreed upon. The
work demand problem was dealt with by
having full-time childcare even when she was
working part time (a necessity that came as
“a surprise” to her); the issue of quality part
time legal work she sees as less of a personal
issue than as a societal one, although the
legal profession doesn't necessarily see it that
way.4

Boswell believes that the position of the
legal profession has been that they’re “your
kids and your problem,” that the question of
how to balance career and parenting obliga-
tions are an “individual problem to be indi-
vidually solved by you.” And when an indi-
vidual woman solves—or tries to solve—the
problem by working part time, she takes
both a “disproportionate pay cut and a dis-
proportionate status cut.” The lasting solu-
tions, feels Boswell, lie in fundamental
changes that have yet to fully occur: “How to
change the work force? How to change work
hours?” But it's obvious Boswell thinks con-

tinuing to work for such change is worth it.
She keeps discovering, she says, that “my per-
sonal happiness is connected to having satis-
fying and meaningful work.”

Sometimes the warnings of how tough it
can be to combine motherhood and a law
career have an unexpected benefit: the reali-
ty is not as bad as the advance press. “It’s a lot
easier than | thought it would be,” says
Annaliese Dolph, recently appointed assis-
tant dean for Career Services at UNC Law
School, and mother of a one-year-old daugh-
ter. “I'm not stressed about being a working
mom.” This lack of stress seems to have three
sources: a job with reasonable hours and
some flexibility, a husband with an even
more flexible job (he’s a network engineer at
Cisco who can work from home if need be),
and a “great day care situation.” Her daugh-
ter goes to a home-based day care house
located only minutes from the law school,
where she has the benefit of Spanish lan-
guage immersion. She “responds to com-
mands better in Spanish” than in English,
laughs Dolph.

None of this came about by accident.
Dolph graduated from law school in
California in 2000, and was working in a big
firm there. When she and her husband
decided to start a family, they deliberately
looked to move to a place with affordable
housing and a “better lifestyle” for raising
children and decided upon North Carolina.
An adorable picture of her daughter appears
on Dolph’s computer as a screensaver. “The
culture in Silicon Valley,” she muses, “is
work. In North Carolina, the culture is to
have a balanced life.”

I reach Anna Stein at home. | can hear
her one-year-old daughter crying; Stein also
has two sons, ages three and six. “Is this a
good time to talk?” | ask. Fortunately, Stein’s
sister is visiting so she’s able to take some
time to reflect upon her life choices. After
graduating from law school a decade ago, she
clerked for two years at the North Carolina
Court of Appeals before joining Robin
Hudson’s law firm where she practiced work-
ers’ compensation law. When Stein was preg-
nant with her first child, she and her hus-
band moved to Washington, DC, so he
could take a job on then-Senator John
Edwards staff. Stein found this a “natural
break” and did not work outside the home
for the two years the family lived in
Washington. When they returned to North
Carolina, her old boss had won a seat on the
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court of appeals and asked Stein if she would
like to do a short-term clerkship. Stein says
“I told her I was three months pregnant. |
thought that would be the end of the con-
versation.” Judge Hudson (herself the moth-
er of two) responded: “What could you do?”

Stein ended up sharing a nanny, and for
about six months worked five days a week
from 9 until 2:30, so the nanny could leave
for her other job. Stein explains how she did
a full-time job in part-time hours: “I was
extremely efficient. | didn't talk to anybody.
I didn't have long lunches.” It was a very dif-
ferent experience than the clerking she had
done before having a child. “The difference,”
she says, lay in her “need for efficiency.”

Since then, Stein has had no paid
employment, although she has served on the
board of her son’s preschool for four years,
including one as president, which, she says
was not only “lots of work,” but also put her
legal training to good use as she dealt with
employment and workers’ compensation
issues. Stein has also remained involved with
the North Carolina Association of Women
Attorneys, serving on its board for several
years, as historian and now as chair of the
Government Action Committee. This
involvement, says Stein, “is critical to my still
feeling part of the profession.”™

Stein succinctly sums up the dilemma of
many professional parents: “l so much want
two of me.” (Lisa Grafstein, a Raleigh litiga-
tor and mother of a six-year-old son, echoed
these sentiments, observing that the “hardest
part” of being a lawyer and mother is a desire
to be “in two places at once.”) Stein contin-
ues: “I want to be that person | went to law
school for, yet | want to watch my children
grow up in very large chunks of time.” But
Stein is hopeful about her professional
future, believing that by networking and
staying involved, when she does return to the
legal workforce, “it will be easy.”

When Stein does return to the paid work-
force, she’ll do well to keep in mind the two
things that women lawyers with children
seem to value most: a flexible job, and good
help. A flexible job can mean anything from
part time, to flex time, to a compressed work
week, to job sharing. Contract law work,
that is, working on a per hour or project
basis, is achieving a new respectability. One
recent law school graduate and mother of an
adolescent who left her firm to become a
contract attorney comments, “As | recently
read in Forbes Magazine, the W-2 days are
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over. It’s a 1099 world now.” Flexibility can
also mean being your own boss. Gabriela
Matthews—who is 42, a single mother of a
one-year-old, and solo family law practition-
er—oputs it bluntly: “How do I do it? I do it
by working for myself!”

Good help runs the gamut from quality
day care, to a caring nanny, to an involved
spouse or partner. Sylvia Novinsky, assis-
tant dean for Student Affairs at UNC Law
School and also mother to 16-month-old
Elena, describes herself as “really privi-
leged” to be “equal parents” with her hus-
band, a high school teacher. “It’s not like |
do everything,” she says, and then adds, “I
couldnt do everything!” Lisa Grafstein’s
domestic partner, a software engineer,
started working half time when their son
started preschool, and now works “half
time plus.” Grafstein, one of two lawyers in
a two-person firm, describes her own job
situation as “full time with flexibility.”
Even good work situations are not always
easy ones. Grafstein describes her situation
as “okay, but not ideal,” as she believes her
son, who has autism, would benefit from
even more time and attention from his par-
ents. Novinsky, as dedicated to her career
as she is to her child, worries about both—
that her daughter has a “long day” in day
care, and that at work “people have to be
able to rely on you. | don't want anyone to
think I’'m not cutting the mustard.”

Stella Boswell sent me a thoughtful e-
mail reflecting on the current state of affairs.
“[T]he profession,” she writes, “has made
many changes and | think that it does allow
fuller access to women. However, the
changes are not complete enough to take
into account the needs of mothers, fathers,
and caregivers. In other words, women with-
out children really have a lot of options,
[but] it is when you become a mother that it
gets so hard. . . [This] is where the profession
and society still need fundamental changes.
We still function too much like the profes-
sional person has someone at home caring
for the home, family, and personal needs,
and very few of us, men or women, actually
have that person at home these days.”

Vedia Jones-Richardson, a Durham
attorney who practices copyright and
trademark law, was part of the first genera-
tion of lawyer-mothers and is now part of
the second. She has three sons, ages 22, 16
and 10, the oldest of whom was born the
day she received her bar results in 1982.

When she first became a parent there were,
she says, “few road maps” for a working
lawyer-mother. “I was just feeling my way
along.” She’s used home-based day care
and hired people to come to her home;
she’s put her husband through medical
school; she’s spent a lifetime, in her words,
“keeping all the balls up in the air.” In ret-
rospect, she jokes, “I could have done it
differently if I'd known what | was doing.”
But her real feelings on her life choices are
summed up in four words: “I don't regret
it.” Sylvia Novinsky, only a little more than
a year down the same road, already feels the
same way. Being a mother, she says, has
been “a tremendous joy.” m

Maria Mangano is the associate director for
Career Services at UNC School of Law, where
she graduated in 1982. She has served as the
president of the North Carolina Association of
Women Attorneys. She and her husband, Dan
Read, also a lawyer, have a teenage son and
daughter.

Endnotes

1. “Poll Finds New View of Women,” The Washington
Star (1981)

2. | found these statistics in numerous places during an
online search. Although there was some variation
among different sources, the variation was slight and
the figures cited in this article appear to be generally
accepted.

3. | realize I've made myself justifiably vulnerable to the
charge that I'm writing about mothers only, and not
parents generally. Given that this topic could give rise
to a doctoral dissertation or a book rather than a brief
article, | decided to limit my scope out of interests of
economy, not philosophy. The conversation concern-
ing the role of fathers, lawyers or not, in the upbring-
ing of their children, is just as important as the topic
addressed in this article, maybe even more so.

4. During our conversation, Boswell made reference
to Miriam Peskowitz' The Truth Behind the Mommy
Wars: Who Decides What Makes a Good Mother? in
support of her belief that societal, rather than indi-
vidual, change is the real solution to the issue of
how to achieve a balanced career and family life.
This belief that women lawyers are unfairly made to
feel that balancing work and family responsibilities
is a personal rather than a societal problem is also
explored in Mona Harrington’s 1993 book, \WWomen
Lawyers: Rewriting the Rules.

. The NCAWA s instituting a new series of awards this
year, the Balanced Life Workplace Awards. The solici-
tation for nominees notes that the “[ijncreased partici-
pation of women in the profession has helped galvanize
a consciousness regarding issues of work and life bal-
ance. . . .The profession needs sensible options in the
workplace to meet family demands, encourage healthy
activities outside of work, and still perform capably in
our professional capacity. The need for a better balance
between a lawyer’s personal and professional lives is an
issue for all of us.”

2]
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The Best Ninety Years of My Life

By R. D. DouGcLAsS IJR.

n a recent book | wrote, entitled, “The Best Ninety Years of My Life,” there

is a chapter on early law practice, intended to comment on my professional

life from 1936 to 1941 when | became a special agent in the FBI. This chap-

ter was only one of 16 beginning when I was born in 1912 and running

until 2004 (I am still at my office in Greensboro each day, having too much fun to quit).

The book was written for my family and friends, privately printed and not published, but

some of my friends at the State Bar have suggested this current article.

I am the fifth generation to practice law
in Greensboro, the earliest being John M.
Dick, a superior court judge from 1828 to
1846. We have had two supreme court jus-
tices, a federal district judge, one attorney
general in the line. | have broken the chain,
never holding public office. My son practic-
ing here with me is the sixth generation.

I was admitted to the Bar in 1936, when
I joined my father, already in his 38th year of
practice. In those days, we charged $50.00 -
$75.00 for examining a real estate title. If the
title was fairly uncomplicated, we could do it
in 2 to 3 hours, but sometimes it might take
7 or 8 hours to complete. We charged $5.00
for drawing a deed, writing wills brought
$20.00 to $25.00, and a separation agree-
ment could go up to $50.00.

I learned early that sometimes lawyers are
valued by the amount of their fees. A lady
came to me seeking a separation agreement
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from her husband. | drew a document of
approximately three pages which 1 felt cov-
ered everything and gave her a copy to sub-
mit to her husband who had agreed to pay
her bill. Later I learned that he had taken my
proposal to his attorneys who had given him
a 12-page document. When the wife
brought it to me, I told her it was too long,
but it was satisfactory and she should sign it.
I gave her a bill for $50.00 which she would
ask her husband to pay. In two days | had a
check.

About a month later, a friend told me he
had met the husband at a party and after a
few drinks, the husband was talking about
separating from his wife. He said his wife
had gone to some “jack-leg, cut-rate lawyer
named Douglas” who had only charged
$50.00 for drawing a separation. The hus-
band proudly announced that his lawyers
had done the whole thing over, covering

everything carefully, and charged him
$750.00. He thought this was high, but he
told his listeners that he knew he had an air-
tight separation agreement, far better than
the one prepared by that cheap lawyer his
wife had selected.

When a new lawyer came to town and
did not have a father already practicing law,
he tried to find a place with established attor-
neys. A lot of them started out at $50.00 or
$75.00 a month. It was different with Col.
Frank Hobgood, one of our leading attor-
neys who had numerous corporate clients.
Col. Hobgood occasionally hired new
lawyers with good credentials, but the attor-
ney had to pay Col. Hobgood $75.00 a
month for the first year. Col. Hobgood
insisted that working with him was worth
enough, so the young lawyer should pay.

At lunchtime young lawyers went to the
Mayfair Cafeteria, where you could get one
kind of meat, two vegetables, a piece of
bread, and iced tea for $.35. Pie or chocolate
cake cost $.10 more. There were always five
or six of us working in the Register of Deeds
Office in the courthouse, some of us made a
deal with the Guilford County sheriff, who
ran a jail on the 4th floor of the courthouse
building and among his expenses was an
allowance for buttermilk and cornbread to
serve the prisoners. The sheriff always had
some extra, so any of us young lawyers could
go up to the 4th floor, get a huge glass of but-
termilk and a big slab of cornbread, go into
an open cell, and eat a tasty lunch. I enjoyed
breaking up the cornbread into the butter-
milk and eating it with a spoon—total cost
$.15.

One of my first concerns about law prac-
tice occurred early. Some of us would sit in
the courthouse and watch a trial, hoping to
learn more about trial practice. One day |
watched a trial without jury before Judge
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Tom Shaw. | still remember at the conclu-
sion of the evidence and the legal arguments,
Judge Shaw said something like this:

I am going to rule for the plaintiff. | don't
want to. | think the defendant has been
treated shamefully and I think he ought
to have the case dismissed, as far as any
real equity goes. However, it is my duty to
rule on the law and not be swayed by per-
sonal feelings. In this case, the law is
clearly with the plaintiff. Let the plain-
tiff’s attorney draw the judgment.

I went home that evening, feeling that
the law is above personal feelings. About two
weeks later, 1 observed a similar non-jury
case before Judge Hoyle Sink. At the conclu-
sion of the evidence and arguments, Judge
Sink said, “I am going to rule for the defen-
dant. The law seems to be all on the side of
the plaintiff, but he has got no business win-
ning this case, law or no law, so | am going
to rule against him.”

Tom Hoyle Jr., attorney for the plaintiff,
leaped to his feet and told the judge he had
cited three cases directly in point, and with-
out question, the plaintiff was entitled to the
verdict. Judge Sink said, “I don't want to hear
anymore about the law. My job is to dispense
justice and true justice requires that I find for
the defendant. If you dont like it, you can
take the case down to Raleigh and see what
those fellows say, Mr. Hoyle. | don't want to
hear any more from you about the law.”

I told my father about this case and how
disturbed | was when one of our leading
judges made a ruling saying he didn't care
what the law said. My father laughed and
said, “I know both of these judges very well
and I'm not surprised. The only thing I can
tell you is that if you have a case strong on
the law, try to get it heard by Judge Shaw. If
you're weak on the law, but have a lot of sym-
pathetic angles to the case, try to get it on
Judge Sink’s calendar. You will run into a lot
of this. Dont let it upset you.”

I had my share of criticism from older
lawyers. One extremely hot day, | had
brought a coat and tie to wear in case | had
to go to court, but | left my office to go to
the Register of Deeds Office wearing a sports
shirt. Mr. Julius Smith stopped me on the
street, saying that it was completely unbe-
coming for lawyers to run around in sports
shirts and he hoped he did not see me
dressed that way again. |1 went on to the
Register of Deeds Office, where no one cared
what you wore.
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Mr. Cliff Frazier stopped me on the street
one day walking toward the courthouse, lick-
ing a chocolate ice cream cone. He said he
was shocked. People might know | was an
attorney, and | cast a bad reflection on the
legal profession.

Early in my law practice my father went
over a list of all the lawyers in town and
made his comments. Some of them, he told
me, identifying them on the list, I could
trust completely and need nothing in writ-
ing. | could absolutely depend on what they
said. When it came to other names on the
list, he told me they were generally honest,
but If I wanted a case continued, or there
was some question about extending filing
time, I'd better get it in writing. Such
lawyers, my father said, are reasonably hon-
est, but that they felt that in justice to the
clients, they had to take advantage of any
technicalities. When it came to other names,
some of them, he said, must be dealt with
completely at arms length. They could not
be depended upon for anything. | remember
one particular attorney about whom my
father said,

you may think he is not entirely honest

and | agree with you, but don't hold it

against him. He does not have much
practice, he has a wife and four children,
and | think he has a tough time. | don't
think the Lord holds everybody to the
same standard. Dick, you've got nobody
depending on you, and you should be
honest all the time, but if you ever get
down and out, you might be forgiven for
cutting corners if that's the only way you
can earn enough to look after your fami-
ly.

This last bit of advice | have thought of on

many occasions.

In my first year, | had a lesson on keeping
things simple. My father was out of the office
when three of his good clients came to see
him. They were good friends, starting a new
venture, and they wanted a contract drawn.
They asked me to listen to the facts and
report them to my father.

Mr. A was to furnish a certain amount of
capital and his duties would be such-and-
such. Mr. B was going to furnish less capital,
but his duties went to another direction. Mr.
C, furnishing most of the capital, was to
have still other duties and responsibilities.
They would share profits or losses according
to a specific formula.

I took careful notes and late that after-

noon | reported all this to my father. | told
Dad these men wanted him to draw a con-
tract. Dad immediately asked why | did not
draw it, since | had all the information, and
| just told him in very clear terms what the
contract should say. | told my father that |
did not know how to put these facts into
legal language for a legal document. I will
never forget what my father told me,

Put it down exactly as you told it to me,

with the details set out one by one. You

have explained it very clearly and all you
need to do is write down what you told
me. Don't tell me you need legal lan-
guage. Too many lawyers think they have
to talk like a lawyer all the time, using
fancy legal terms until only a lawyer can
really understand what they're saying.

Don't ever use three pages if you can get

it in two. Don't try to use legal terms if

plain English will suffice. Dont ever

think you have to write or talk like a

lawyer.

I have tried to keep that advice in mind all
my life.

One day in 1938, Dad and | were dis-
cussing earnings of other lawyers. We picked
out one prominent Greensboro attorney and
| asked my father if he thought this man
made $10,000.00 a year? | knew he took his
wife to New York for a week at least twice a
year and he had a cottage at the beach for a
month each summer. | suggested that his
income must be in excess of $10,000.00.

One simple case sticks in my mind. A
man came to the office stating that he had
been arrested for stealing the dog of a neigh-
bor. He said the dog was underfed and unat-
tended, had come to his house, and after he
had fed the dog the dog would not leave. He
admitted he had not made any great effort to
find the owner, but now he was charged with
stealing the dog. Before we went before
Justice of the Peace John Strickland, my
father suggested the law on listing a dog for
taxes. At the trial the dog’s owner was not
represented by an attorney but he insisted
my client had stolen his dog. When it came
my turn to examine the witness, | asked the
owner if he had listed his dog for taxes. The
law at that time said every dog must be list-
ed individually with a two dollar dog tax.
The owner refused to answer the question
which he said was “stupid.” Judge Strickland,
knowing what | was after, ordered the wit-
ness to answer the question. The owner
finally admitted that the dog was not listed
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for taxes. | opened a law book and pointed
out that North Carolina law said that a dog
not listed for taxes is considered to be non-
existent. I made my motion, pointing out
that my client was charged with stealing
something that did not exist. The justice of
the peace, with a grin on his face, said,
“Motion granted, case dismissed.”

In those days when it came to fees, my
father and I would consider two things: How
important was the result to our clients, and
what the client could afford to pay. We did
not keep up with the time involved,
although we would raise the fee a little if the
case or the document took more than nor-
mal time. We tried to remember that even if
paying a lawyer may require some sacrifice
on the part of the client, this sacrifice should
not be unreasonable. | remember discussing
fees with a well-known Greensboro attorney
who made quite a name for himself as a trial
attorney. He told me that in setting a fee for
a client, he initially picked an amount which
he knew would make his client so mad he
would never come back. This fee was not
reported to the client. Thereafter, the fee was
reduced enough so that the client would still
think it was far too high, but he would be
enough impressed with his lawyer to come
back again. This attorney had a reputation
for charging very high fees, but he was con-
stantly busy for his clients.

As | recall, my father told me he would
pay me $100.00 a month, but if our law
practice didnt grow very much, he might
have to cut back on that. That suited me
fine. 1 was living at home with my parents
out in the country, across the swinging
bridge, and my expenses were very little.

One day in my early years | was charged
with speeding in Winston-Salem. | had driv-
en from Greensboro to Winston early one
morning to catch a flight to Charlottesville.
It was daylight and as | came into the city |
saw a sign on the road saying, “Begin 35,
1,000 feet” I slowed down appropriately but
I was still doing about 45 when | came to a
sigh marking the 35 mile per hour limit. Just
inside this sign was a policeman and when |
passed him, doing about 43, he gave me a
ticket for speeding.

I spent all day in Charlottesville and got
back to Winston-Salem about 8:30 that
night, well after dark. All day | had been
thinking that 1 had come to the 35 mile
marker too soon, long before 1,000 feet. |
decided to check the distance. | had a 100
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foot tape in my car and | found a couple of
screwdrivers and a flashlight. There was no
traffic. 1 parked my car on the shoulder
where the sign said, “Begin 35, 1000 feet.” |
got out, stuck a screwdriver in the ground to
hold the tape and pulled it to the hundred
foot marker where | put in the other screw-
driver. 1 went back to loosen the end of the
tape, walked back to attach the tape and
went another 100 feet, and so on until |
came to the 35 mile marker. According to
my measurements, it was only 734 feet from
the 1000 foot sign.

Two weeks later, when my case was
called in the Winston-Salem court, |
entered a plea of not guilty. The judge,
whom | did not know, asked me if I had an
attorney and | told him | would try to rep-
resent myself. The policeman went on the
stand and testified that | was going about
44 miles an hour in the 35 mile zone early
in the morning. | cross-examined him ask-
ing if he had ever measured the distance
from the first sign to the second. He said of
course he had not measured it; he had bet-
ter things to do than go around measuring
highway signs. He was sure it was 1,000
feet. | objected to his giving an opinion and
the court sustained my objection. The offi-
cer finally admitted that, of his own knowl-
edge, he did not know what the distance
was, and the judge obviously could not fig-
ure what was coming up next. | took the
witness stand and explained exactly how |
measured the distance with my tape, screw-
drivers, and flashlight. The judge asked,
“You mean you actually got down on your
knees and kept moving that tape from one
screwdriver to another in the dark?” I said,
“No, your Honor, | had a flashlight.” Then
I told him how | had come from
Greensboro to get a flight from Winston
Airport because | could not get service from
Greensboro.

The judge found me not guilty and made
the comment, “Mr. Douglas, | must com-
mend you on representing yourself so well.”
I thanked him and left the courtroom.

Two days later a lawyer friend from
Winston-Salem, whom | had not seen in the
crowded courtroom, said that after | left the
judge made another comment about my rep-
resenting myself. My friend told the judge,
“Mr. Douglas is a lawyer and so is his father.”
My friend said the judge felt I should have
told him I was an attorney so he would not
waste sympathy for someone spending an

hour stretching a tape between screwdrivers
in the dark and then cross-examining a
policeman.

In the late 1930%, we had no district
court. However, Greenshoro had a munici-
pal court under a special statute. There was
only one judge, Earle Reeves. He knew that
all of us called him, behind his back, by a
name he had acquired in college, “Scrubby
Reeves,” but he did not mind. His only
problem was that he loved to go hunting in
the fall and fishing in the summer and there
were times when his court duties interfered.
If Judge Reeves decided to go fishing on a
May afternoon, his secretary would call some
young lawyer and ask if they would come
over and be sworn in to act as judge that
afternoon. The court had jurisdiction over
civil and criminal matters, much like the
present district court, so quite often, attor-
neys for the parties would go to court and
find some young lawyer, temporarily sworn
in only for that day, holding court. This hap-
pened often enough so that there were many
younger lawyers who we referred to as
“Judge” even if they had substituted only one
day for Judge Reeves to go fishing or hunt-
ing. | was called on two occasions, but each
time | had a conflict and declined. I was
never asked again, so | was one of the few
young lawyers in Greensboro who had never
held court.

One of my early clients was the Western
North Carolina Conference of the
Pentecostal Holiness Church, an odd posi-
tion for a Catholic lawyer. I later found that
the conference had been confronted with a
congregation in Hillsboro withdrawing from
the Pentecostal faith, but wanting to take
their church with them. The conference had
talked to an Episcopal lawyer in Durham
who quoted a fee too high; they had talked
to a Methodist attorney in Burlington who
did not return all their phone calls, and
someone told them there was a young attor-
ney in Greenshoro who was pretty good and
did not charge much. I agreed to handle the
Hillsboro case and was all set for trial when |
decided | wanted to interview several of the
old timers in the church as to whether they
had paid tithes, attended conference meet-
ings, contributed to the conference mission-
ary society, etc. 1 was told that the church
members opposing the withdrawal from the
conference would be attending a church
service on Sunday evening from 7:30 to
8:30, and that if I came to the meeting hall
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at 8:30, I could interview a handful of old
timers.

I showed up at the back of the meeting
hall at exactly 8:30. The acting pastor (the
regular pastor had initiated the withdrawal)
was still conducting the service when he
looked up and saw me in the back of the
hall. He waved his arms for me to come
down front. Then, mentioning the trial the
next day in the superior court, he said, “I
want to ask Brother Douglas to lead us in
prayer.” 1 quickly remembered that the
North Carolina court decisions say that if a
church is congregational in structure, the
ownership of church property is decided by
a majority vote of the congregation. Typical
of this is the Baptist church. On the other
hand, other churches may be connectional,
where the local church is a part of a larger
body, paying dues, and working under the
authority of the larger body. Typical of these
are Presbyterian, Methodist, Episcopal, and
Catholic.

I was not sure what kind of prayer a
Catholic should make at an Evangelical
Protestant congregation, but | decided that
this would be ideal opportunity to talk to my
witnesses. So | stepped up to the pulpit and
with a hurried personal prayer to God to
help me in the situation, I began a prayer:

Oh, Lord, Thou knowest that tomorrow

we must go into court to fight to preserve

the church which we and our parents
have loved all these years. Oh God help
us in trial tomorrow.

Then 1 told them in the prayer that I
wanted some of the old timers to tell about
the old days, when they had been members
of the larger Conference, had attended
Conference meetings, etc. | told them to be
careful on the witness stand, to speak out in
a loud, clear voice so the jury could hear
them distinctly. | told them they must not
volunteer any information except to answer
questions asked by their lawyer and if they
had any uncertainty to ask that their lawyer’s
questions be repeated.

All of this was in the nature of a prayer,
because | was asking the Lord to tell all of the
people what | wanted them to know. |
prayed about ten minutes, not exactly telling
the witnesses what to say although 1 con-
stantly added “Oh Lord, Thou knowest that
what we say must be the truth.” I did a pret-
ty good job of what | was asked, leading
them in prayer but at the same time telling
them to think about their testimony. We
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won the case the next
day, when the judge
ruled that the
Pentecostal Holiness
Church is a connec-
tional church, not
congregational, and
though no one could
hold the members to
any particular faith,
they could not take
the church property
with them when they
withdrew.

Early in my law
practice, 1 somehow
got into the field of
labor relations, fight-
ing unions, a field in
which we had only
three or four special-
ists in the state. |
worked hard, studied
hard, and pretty soon
I was known up and
down the eastern
seaboard as a labor
law specialist who
did not charge
much. Let me tell
you about one of my most interesting early
Cases.

I was negotiating a labor contract
between the tobacco company, my client,
and the Tobacco Workers' Union of
America. We were negotiating about a week
before Christmas, offered a slight wage
increase and one more paid holiday, but we
refused all the other economic demands of
the union. The union representative who
had told me that he was also a Baptist min-
ister asked, “Brother Douglas, if you are a
Christian, how come you are so mean to us
at Christmas time when you know that Jesus
was a union man?”

I know my Bible fairly well, so I decided
to strike back, “Reverend, | always though
that Jesus was opposed to unions. He did not
like your union procedures.” The union rep-
resentative demanded to know how | got
that idea, so | told him about the parable
Jesus gave about the laborers in the vineyard.
He nodded his head, but I dont think he
really knew what | was referring to. | point-
ed out that in the Scripture, the steward
went out to the market place and hired peo-
ple to come out to the vineyard to work to at
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a wage of one dinarius. The steward came
back at the third hour, the sixth hour, and
hired men at the same wage and again at the
ninth hour, the steward saying “go into my
vineyards and | will pay you one dinarius.”
Then | reminded the reverend that when
evening had come and the steward paid all of
the workers the same pay, those who had
worked the whole day objected because they
were paid no more than those who had
worked one or three hours. The steward said
he had kept his contract, and paid what he
promised and no one should be angry
because “the last shall be first and the first
shall be last.”

Then | told the reverend that the
strongest single idea in the union relations is
seniority but obviously Jesus did not believe
in seniority in his parable. The old reverend
was silent for a few minutes, then with a
broad smile, he said, “what about the first
strike that Jesus called in Egypt?” My reply
was swift, “If you are talking about when
Pharaoh took straw away from the Jewish
people making bricks, they threw down their
tools, and refused to work in protest.” The
reverend quickly said, “that is right.” That
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was a strike, Jesus called the first strike. |
replied, “Reverend, that was 780 years before
Jesus.”

The reverend demanded to know how |
knew the strike was that long before Jesus.
Without much thought, I answered that is
in 32nd Corinthians. There was a long
silence and then the old man looked direct-
ly at me and with a triumphant smile, he
said, “Brother Douglas, I've got you now.
You are quoting 32nd Corinthians when
there are only 29 chapters in Corinthians.”
I was nonplused for a moment but inspira-
tion came quickly. “Reverend, haven't you
ever read the 32nd Corinthians in the Dead
Sea Scrolls?” There was a long silence then
he said, “To be honest, | never read the
Dead Sea Scrolls. 1 knew a shepherd boy
went in a cave and found some new Bible
writing, but I never knew there were three
more Corinthian books in what he found.”
Then he said quickly, “Brother Douglas let’s
leave the Bible out of our discussions, I
don't want to hear any more from you
about the Bible.” In about two hours, the
union agreed to our small wage increase,
the extra holiday, and we signed a two-year
contract.

All attorneys are aware of the change in
lawyer esteem of the public. In 1940, if |
were at a party and some stranger asked me
what kind of work | performed, | would say,
“I am a lawyer.” His reply usually was,
“That's great! Do you know my lawyer, Jim

Jones?” or “What kind of law do you do?”
Now, if I am asked the question, and | say |
am a lawyer, the answer is “Oh,” then the
stranger walks away.

In the 1930%s lawyers were respected,
liked, and their advice was sought on any
problem. I can remember my father being
asked to explain a biblical passage, who to
vote for, where to send a son to college, and
even what kind of an automobile to buy.
Lawyers were assumed to be well-educated,
wise, and ever-ready to help you. Now,
things are entirely different. | personally have
two reasons for this change: legal advertising
and the idea of billable hours. | seem to be
out of step on these reasons, but | have my
own ideas.

Fifty years ago, | had my first supreme
court appearance. The issue was whether a
labor union can demand access to the
employer’s financial records, if the employer
says he cannot afford the union demands.

Chief Justice Warren asked me what my
clients were trying to hide. | told him the
union had said that instead of paying higher
wages, We spent too much money on adver-
tising, especially at basketball games. The
chief justice wanted to know how my client
promoted his steel business by basketball.
You can guess my answer: | spoke of superb
basketball along Tobacco Road and said that
we spoke of the company as the players lined
up for a foul shot. One of the justices asked,
“What is a foul shot?” and before | could

answer, Justice Frankfurter cried out, “A foul
shot is a free throw after the foul. Anybody
ought to know that. That's where the chief
justice’s UCLA get so many points.” | had
the temerity to suggest that Carolina, Duke,
State, or Wake might give UCLA a good
run, then we were arguing offense and
defense of the East Coast and West Coast
teams. | lost the lawsuit six to three, but
Justice Frankfurter wrote a strong dissent in
my favor. | appeared before the court in later
years but my basketball case stands out.

Sixty years ago lawyers did not seem to
exhibit the personal antagonism for oppos-
ing lawyers as they do now. One lawyer
recently explained, “If my client wants a
rough fight, I'll see that he gets it.” | chose
not to answer, then | wondered, in the thir-
ties and forties, were we in the Stone Age or
was it the Garden of Eden.

I cannot explain the 65 to 70 year change
in stress, discontent, and uncertainty which
now seems to be a part of our profession.

| have never regretted being a lawyer.
Maybe | will submit another article to the
State Bar in 2012 when | hit the century
mark. m

Mr. Douglas is a life-long resident of
Greensboro who, as a Boy Scout, went to both
Africa and Alaska, attended Georgetown
University (as did his Grandfather and father),
served in the FBI during WW 11, and has prac-
ticed law in Greensboro continuously since 1947.

What I’'ve Learned (cont.)

glee in making students squirm aint in it
for me when it comes to dealing with
lawyers, many of whom are former classmates
and remember him all too vividly. I've been at
the receiving end too many times and dontt
care for the weird feeling of déja vu. If I know
the subject matter well, 1 may occasionally
transform my robe into a metaphorical toga,
but | try hard not to make it unpleasant for
one who must attempt to answer my gentle
but probing queries.

Once | do rule, the lawyers (and even
their clients) seem to appreciate my efforts to
briefly explain the reasoning, however tortu-
ous, behind my decision. As Mary Poppins
says, “A spoonful of sugar helps the medicine
go down,” and the losers need to come away
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with a brief but polite explanation of what
went wrong for them, rather than scratching
their heads in bewilderment at the deafening
silence emanating from the bench.
Moreover, if the losing attorney has done his
best with the facts and the law, I let his client
know it. But I've learned | must heed the
advice given to me by my judicial mentor
and particular friend, now-retired superior
court judge Rusty Walker, which was passed
down to him by his predecessor, the late Hal
Hammer Walker: “When you've laid an egg,
don't cackle on the nest!” Prolixity can be a
jurist’s worst enemy.

Speaking of growing prolix, | guess I
could ramble on to other topics: juries, for
example. But that topic deserves an entire
article of its own, and in any event, is still too
shrouded in fog at this point in my judicial
career for me to develop any cogent

thoughts. I'll conclude with the following:
one of the more florid pattern jury instruc-
tions goes something like, “Somewhere
within the facts of every case, the truth
abides, and where truth is, justice steps in,
garbed in its robes, and tips the scales.” I'm
usually uncomfortable uttering such hyper-
bole, but I've come to accept this metaphor
as my particular role in our profession’s com-
munion with society at large. | love this job,
and look forward to striding into superior
court on Monday mornings, looking at all
the expectant faces, for years to come. m

Judge Craig is the resident superior court
judge for District 18-B, Guilford County, in
High Point. He practiced law with the Fisher
law firm for 20 years before being appointed by
Governor Easley to his current position in
February 2002.
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The Economic Loss Rule Iin
North Carolina; Time to Wake
the Sleeping Giant

By GREGORY L. SHELTON

he economic loss rule continues to seep into North

Carolinas common law. Consider the court of appeals’

recent decision in Land v. Tall House Building Co., 602

S.E.2d 1 (N.C. App. 2004), where the court defined the

economic loss rule in expansive terms. The Tall House decision practically invites North

Carolina lawyers and courts to exercise the full potential of the economic loss rule. We

should accept the invitation.

The Economic Loss Rule in 344 Words
or Less

The economic loss rule is a doctrine creat-
ed by the courts to police the borderland
between contract law and tort law. The eco-
nomic loss rule is a sound and necessary reac-
tion to the expansion of tort law into the
realm of contract law. If courts consistently
observed the distinction between tort duties
and contractual obligations, the economic loss
rule would not be necessary. Unfortunately,
the importation of tort principles into con-
tract law and the unprincipled extension of
tort liability has resulted in a “nebulous and
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troublesome margin between tort and con-
tract law.” Aas v. Superior Court, 12 P3d 1125
(Cal. 2000).

The economic loss rule stops tort creep by
focusing on the damages claimed, not the
duty owed. Classic examples of losses recover-
able in tort are medical expenses resulting
from a slip and fall (personal injury) and the
costs incurred to repair an automobile dam-
aged in a fender bender (physical property
damage). Losses not caused by personal injury
or damage to other property (property that is
not the subject of the contract) are economic
losses, and economic losses fall within the

realm of contract law. The economic loss rule
prevents recovery of economic losses in tort
even where the court stretches the duty to
exercise due care beyond its doctrinal limits. If
the plaintiff seeks recovery of economic loss,
and if an exception to the economic loss rule
does not apply, the plaintiff must look to con-
tract law for recovery.

The economic loss rule also prevents par-
ties from walking away from their contractual
obligations. If the law permitted a party to
shirk its contractual duties and undermine the
agreed upon allocation of risks by clothing its
claim in negligence, (all together now) “con-
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tract law would drown in a sea of tort.” East
River Steamship Corp. v. Transamerica Delaval,
Inc., 476 U.S. 858, 866 (1986). The econom-
ic loss rule thus reinforces the distinction
between contract law, which is designed to
enforce the expectancy interests of parties to
an agreement, and tort law, which is designed
to encourage citizens to avoid causing harm to
others.

Ode to a Shapeless but Sensible
Doctrine

While the concepts that underpin the eco-
nomic loss rule are easily stated, the econom-
ic loss rule does not lend itself to simple appli-
cation or definition. Indeed, lawyers and
judges often resemble the English Romantic
poets in their musings dedicated to capturing
the essence of the rule. One commentator
observed that “judges, lawyers, and commer-
cial clients alike are desperately struggling to
define the parameters of the economic loss
rule.” Paul J. Schweip, The Economic Loss Rule
Outbreak: The Monster That Ate Commercial
Torts, 69 Fla. B. J. 34 (Nov. 1995).
“Commentators and critics have used vivid
metaphors when they have analyzed the
impact and import of the multifaceted, seem-
ingly inconsistent and ever changing doctrine
known as the ‘economic loss rule[.]” F
Malcolm Cunningham Jr. & Amy L. Fischer,
The Economic Loss Rule: Deconstructing the
Mixed Metaphor in Construction Cases, 33 Tort
& Ins. L. J. 147 (1997). Such criticism over-
looks the fact that a certain amount of ambi-
guity (that is, agility) is necessary for the eco-
nomic loss rule to effectively weed the garden
of contract.

The economic loss rule is both misunder-
stood and underestimated. To some, the eco-
nomic loss rule simply means that parties to a
contract cannot sue one another in tort in the
absence of a tort independent of the contract.
Bruner and O’Connor accurately refer to this
rule as the “contract constraint” limitation on
tort damages. Philip L. Bruner & Patrick J.
O’Connor Jr., Bruner & O'Connor on
Construction Law § 19:9 (2002). The eco-
nomic loss rule is an entirely different animal.
The contract constraint limitation leaves open
the possibility of tort claims by outsiders to
the contract for purely economic losses. The
economic loss rule bars such claims.

Another source of confusion surrounding
the economic loss rule stems from the failure
of courts to address the distinction between
duty and damages when discussing the rule.
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Courts frequently open their discussion of the
economic loss rule in terms of duty (just as
this article does), but then, without warning,
turn to the nature of the damages. In analyz-
ing economic loss rule opinions, insert the fol-
lowing sentence before the court addresses the
nature of the damages: “In the past, we so
ignored and muddled the distinction between
the duty imposed upon everyone to exercise
due care to protect others from harm, and the
obligations created by an exchange of promis-
es made in contract, that we must now look to
the damages claimed by the plaintiff before we
decide whether the defendant breached a duty
to society, or a contractual obligation, or nei-
ther.”

An example of how some courts eagerly
disregard the distinction between contract
and tort is found in a 1989 case from south of
the border. In Kennedy v. Carolina Lumber &
Manufacturing Co., Inc., 384 S.E.2d 730
(S.C. 1989), the South Carolina Supreme
Court went out of its way to overrule the
unrelated but well-reasoned decision of the
Court of Appeals of South Carolina in
Carolina Winds Owners Association, Inc. v. Joe
Harden Builder, Inc., 374 S.E.2d 897 (S.C.
App. 1988).

In Carolina Winds, a condominium associ-
ation representing individual condominium
unit owners asserted negligent construction
claims against the general contractor and the
masonry subcontractor. Neither the associa-
tion nor the unit owners shared privity with
the contractors. The court of appeals properly
held that the economic loss rule barred the
negligence claims because the owners did not
suffer personal injury or damage to other
property. Apparently troubled by Carolina
Winds, the Kennedy court overruled the deci-
sion, announcing that “we once again join
those states which strive to protect the mod-
ern new home buyer.” Id. at 737. For a thor-
ough analysis of the Carolina Winds and
Kennedy decisions, see Luther P House Jr. &
Hubert J. Bell, The Economic Loss Rule: A Fair
Balancing of Interests, 11 Constr. Law. 1 (Apr.
1991).

History of North Carolina’s Economic
Loss Rule, Part I: A Question of Duty
Shadows of the economic loss rule first
appeared in North Carolina jurisprudence in
North Carolina State Ports Authority v. Lloyd A.
Fry Roofing Co., 240 S.E.2d 345 (N.C. 1978).
In that case, the North Carolina State Ports
Authority (“Ports Authority”), as owner,

entered a contract with Dickerson, Inc.
(“Dickerson™), as general contractor, to con-
struct a transit building and a warehouse at
Ports Authority’s facility in Carteret County.
The roofs of the buildings leaked. Ports
Authority asserted a negligence claim against
Dickerson and Dickerson’s roofing subcon-
tractor, E.L. Scott Roofing Company
(“Scott”), to recover the cost of repair.

The Supreme Court of North Carolina
rejected Ports Authority’s negligence claim,
holding that “[o]rdinarily, a breach of contract
does not give rise to a tort action by the
promisee against the promisor.” Id. at 350.
The court acknowledged case law holding a
party to a contract liable in tort for “personal
injury or damage to property” resulting from
the promisor’s “negligent, or wilful, act or
omission in the course of his performance of
his contract.” Id. (citations omitted). “Such
decisions,” observed the court, “appear to fall
into one of four general categories” that did
not apply to the circumstances in Ports
Authority:

Personal injury or property damage to an
outsider. The first general exception under
Ports Authority arises where “[t]he injury,
proximately caused by the promisors negli-
gent act or omission in the performance of his
contract, was an injury to the person or prop-
erty of someone other than the promisee[.]”
Id. As support for this exception, the supreme
court cited its earlier decision in Council v.
Dickersorts, Inc., 64 S.E.2d 551 (N.C. 1951).
Council deserves a closer look not only
because the decision deftly illustrates the first
Ports Authority exception, but also because
Council superbly captures the oil and water
relationship between contract and tort.

Mrs. T.C. Council (“Council”) brought a
negligence action against a highway contrac-
tor, Dickersons, Inc. (“Dickerson”), after suf-
fering personal injury and property damage in
an automobile accident. Council alleged that
Dickerson failed to provide flagmen and
warning signs as required by a contract
between Dickerson and the State Highway
and Public Works Commission (the
“Commission”). The contract provided that
“[t]he contractor shall place and maintain
such signs, danger lights, and furnish watch-
men and flagmen to direct traffic as in the
opinion of the engineer may be deemed nec-
essary.” Id. at 552. Council further alleged
that Dickerson’s failure to comply with this
contractual requirement caused Council’s
injuries and property damage. 1d. Dickerson
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moved to strike a portion of the complaint
alleging the existence of the contract and por-
tions of the contract referring to Dickerson’s
contractual duty to provide flagmen and sig-
nage. Dickerson correctly argued that
Dickerson’s duty of care should not be pulled
from promises in a contract. The trial court
denied Dickerson's motion to strike.

The Supreme Court of North Carolina
affirmed the trial court’s decision not to strike
the allegation that Dickerson contracted with
the Commission to perform the work.
“Although the plaintiff sues in tort and not in
contract, the contract between the defendant
and [the Commission] created the state of
things which furnished the occasion for the
tort[.]” 1d. The fact that Dickerson performed
the work pursuant to the contract did not
relieve Dickerson of “the positive legal duty
devolved upon him to exercise ordinary care
for the safety of the general public traveling
over the road on which he was working.” Id.
at 553. And so, the first Ports Authority excep-
tion: The duty imposed by law to exercise due
care to prevent damage to the person or prop-
erty of others applies even to actions under-
taken in performance of a contract.

But Council has more to teach. The
supreme court found error in the trial court’s
refusal to strike the averments setting forth
Dickerson’s contractual obligation to provide
signage and flagmen. The allegations “aver a
breach of a contractual obligation,” observed
the court, “and not a violation of a duty
imposed by law.” Id. at 553-54. The court
noted that “[a]n omission to perform a con-
tract obligation is never a tort, however, unless
that omission is also the omission of a legal
duty.” Id. at 553 (citations omitted). The
supreme court reversed and remanded the
case based upon this error.

The Ports Authority court also cited Pinnix
v. Toomey, 87 S.E.2d 893 (N.C. 1955) as sup-
port for this first exception. As in Council, the
issue in Pinnix was whether references to a
contract should be stricken from a negligence
claim. Unfortunately, the Pinnix decision
contains language that, taken out of context,
lends credence to the oxymoronic claim of
“negligent breach.” In the midst of a free-
wheeling exposition of tort law, the supreme
court stated that the duty of care in tort “may
and frequently does arise out of a contractual
relationship, the theory being that accompa-
nying every contract is a common-law duty to
perform with ordinary care the thing agreed
to be done, that a negligent performance con-
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stitutes a tort as well as a breach of contract.”
87 S.E.2d at 898. The court went on to clari-
fy that the contract “merely creates the state of
things which furnishes the occasion of the
tort” and are not relevant to the standard of
care in negligence. 1d.

In its unpublished opinion in Nudelman v.
J.A. Booe Building Contractor, Inc., No.
COA02-267, 2003 WL 722190 (N.C. App.
March 4, 2003), cert. denied, 357 N.C. 165,
580 S.E.2d 371 (May 1, 2003)., the court of
appeals rejected a “negligent breach” claim
asserted by homeowners in a construction
defect case. The homeowners based their
argument on the out-of-context language in
Pinnix. The court of appeals concisely held
that “a tort action does not lie against a party
to a contract who simply fails to properly per-
form the terms of the contract, even if the fail-
ure to properly perform was due to the negli-
gent or intentional conduct of that party.”
Nudelman, 2003 WL 722190 at **5.

Personal injury to the promisee or dam-
age to “other property” of the promisee. The
second general exception in Ports Authority
arises where “[t]he injury, proximately caused
by the promisor’s negligent, or wilful, act or
omission in the performance of his contract,
was to property of the promisee other than the
property which was the subject of the con-
tract, or was a personal injury to the
promisee[.]” Ports Authority, 240 S.E.2d at
350. The duty to exercise due care runs to
members of society, even those members in
privity. If a roofer fails to secure his hammer,
and the hammer injures the homeowner who
hired him, the homeowner may sue in negli-
gence. Similarly, the homeowner may sue the
roofer in negligence if the hammer falls on
“other property” such as the homeowner’s car.
However, if the hammer punctures the roof,
the homeowner must sue in contract.

The meaning of “other property” fre-
quently poses difficult factual questions for
courts. Consider the facts in Wilson v. Dryvit
Systems, Inc., 206 FSupp.2d 749 (E.D.N.C.
2002), where the Wilsons contracted with a
general contractor, NCW Development, Inc.
(“NCW?”), to construct their home. NCW
subcontracted  with  D.T.  Glosson
Construction, Inc. (“Glosson”) to install the
exterior cladding. Glosson applied the Direct-
Applied Exterior Finish System (“DEFS”)
exterior cladding system manufactured by
Dryvit Systems, Inc. (“Dryvit”).

Five years after construction, the Wilsons
filed suit against Dryvit alleging that the

DEFS cladding failed, resulting in “wide-
spread and extensive moisture intrusion
behind the faces of the house, probable dete-
rioration of the sheathing, and rotting of
framing members, doors, windows, and sub-
flooring.” Wilson, 206 FSupp.2d at 753.
Sharing no privity with Dryvit, the Wilsons
asserted negligence, gross negligence, negli-
gent misrepresentation, fraud, and unfair or
deceptive trade practices. Dryvit moved for
summary judgment based upon the econom-
ic loss rule.

The court addressed whether the water
intrusion, sheathing deterioration, and rotting
constituted “other” property damage for pur-
poses of the economic loss rule. Wilson, 206
FSupp.2d at 753. The court, citing three
North Carolina state court cases, concluded
that “when a component part of a product or
system injures the rest of the product or sys-
tem, only economic loss has occurred.” 1d.
(citing Moore v. Coachmen Indus., Inc., 499
S.E.2d 772 (N.C. 1998); Gregory v. Atrium
Door & Window Co., 415 S.E.2d 574 (N.C.
App. 1992); Chicopee, Inc. v. Sims Metal
Works, Inc., 391 S.E.2d 211 (N.C. App.
1990)). In the context of construction defects,
the Wilson court held that only economic loss
occurs even if the defect at issue causes dam-
age to other parts of the structure. Id. (cita-
tions omitted). The DEFS cladding, observed
the court, constituted an integral component
of plaintiffs house. The Wilson court con-
cluded that the damage caused by the alleged-
ly defective DEFS constituted damage to the
house itself. Based upon the lack of “other”
property damage, the court granted Dryvit’s
motion for summary judgment. Judge Britt’s
analysis in Wilson conforms to the majority of
courts facing the same issue. See, e.g., Aas V.
Superior Court, 12 P3d 1125 (Cal. 2000);
Calloway v. City of Reno, 993 P2d 1259 (Nev.
2000).

The Middle District recently refined the
meaning of “other property” in Indem. Ins.
Co. of N. Am. v. Am. Eurocopter LLC, No.
1:03CVv949, 2005 WL 1610653
(M.D.N.C. July 8, 2005). In that case, the
plaintiff, Indemnity Insurance Company of
North America (“lICNA”), asserted multi-
ple claims after the crash of a helicopter
owned by its insured, Duke University
Medical Center. Among many other issues,
the court considered whether IICNA could
assert a negligence claim against American
Eurocopter LLC (“American Eurocopter”),
the entity that allegedly installed an oil
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pump with a pump driver gear that did not
meet production specifications during its
overhaul of the main gearbox. American
Eurocopter argued that the economic loss
rule precluded recovery in tort because the
helicopter was the subject of the contract.
IICNA argued that the gearbox was the sub-
ject of the contract and that the rest of the
helicopter constituted “other property.”

After an extensive discussion of the state
of the economic loss rule in North Carolina,
the court concluded that “for purposes of the
economic loss doctrine, as to the negligence
claims against American Eurocopter, the
‘product itself’” was the gearbox, and the hel-
icopter was ‘other property[.]” Id. at *16. To
support its holding, the court analogized the
replacement parts in the gearbox to a light
bulb installed in a home: “[1]f the light bulb
were negligently manufactured and as a
result exploded, causing a fire that destroyed
the user’s home in which it was installed, the
economic loss rule would not preclude the
homeowner from pursing a negligence claim
against the light bulb manufacturer for dam-
age to his home.” Id. at *14.

Bailments, etc. The third exception arises
where “[t]he injury, proximately caused by the
promisor’s negligent, or wilful, act or omission
in the performance of his contract, was loss of
or damage to the promisee’s property, which
was the subject of the contract, the promisor
being charged by law, as a matter of public
policy, with the duty to use care in the safe-
guarding of the property from harm, as in the
case of a common carrier, an innkeeper, or
other bailee.” Ports Authority, 240 S.E.2d at
350-51. This exception developed in
Elizabethan England, where the courts per-
mitted negligence suits against gratuitous
bailees to avoid the requirement of considera-
tion in contract. J.H. Baker, An Introduction to
English Legal History at 446-47 (Butterworths
1990).

Conversion. The fourth exception
includes cases where “[t]he injury so caused
was a wilful injury to or a conversion of the
property of the promisee, which was the sub-
ject of the promise, by the promisor.” Ports
Authority, 240 S.E.2d at 351.

Ports Authority puts to rest the idea that the
economic loss rule and the contract constraint
limitation are synonymous. Recall that Ports
Authority also asserted a negligence claim
against Scott, the roofing subcontractor with
whom Ports Authority shared no privity. The
Supreme Court of North Carolina upheld the
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dismissal of this claim, explaining that Ports
Authority’s allegation that Scott negligently
installed the roofs was “simply an allegation
that Scott did not properly perform its con-
tract with Dickerson and, for the reasons
above set forth [in the supreme court’s discus-
sion of Ports Authority’s negligence claim
against Dickerson], does not allege a cause of
action in tort in favor of [Ports Authority]
against Scott.” Id. at 353.

The Middle District rejected an attempt to
masquerade the contract constraint limitation
as the economic loss rule. In Higginbotham v.
Dryvit, Inc., No. 1:.01CV00424, 2003 WL
1528483, 50 U.C.C.Rep.Serv.2d 128
(W.D.N.C. March 20, 2003), the
Higginbothams sued Dryvit in negligence for
the alleged failure of the DEFS cladding sys-
tem. The Higginbothams argued that the eco-
nomic loss rule did not apply because the par-
ties lacked privity. The court rejected the argu-
ment, citing as controlling precedent Gregory v.
Atrium Door and Window Co., 415 S.E.2d 574
(N.C. App. 1992), where the court of appeals
rejected a homeowner’s implied warranty
claims against a door manufacturer because
the parties lacked privity. The economic loss
rule applies without regard to privity.

History of North Carolina’s Economic
Loss Rule, Part 1I: A Question of
Damages (or, alternatively, Will the Real
Economic Loss Rule Please Stand Up?)

North Carolina recognizes the true eco-
nomic loss rule. In Moore v. Coachmen
Industries, Inc., 499 S.E.2d 772 (N.C. App.
1998), flames engulfed a recreational vehicle
(the “RV”) as the RV was being driven by
friends of the owners. The fire destroyed the
RV but caused no personal injuries. The own-
ers of the RV, the Moores, sued the manufac-
turer of the RV, Coachmen Industries, Inc.
(“Coachmen”), Coachmen’s subsidiary,
Sportscoach ~ Corporation of America
(“Sportscoach”), and MagneTek, Inc.
(“MagneTek”), the supplier of the RV elec-
trical system. The Moores alleged negligence
and breach of implied and express warranties
against Coachmen and Sportscoach, and neg-
ligence and breach of the implied warranty of
merchantability against MagneTek.

The court of appeals held that the eco-
nomic loss rule barred the Moores’ negligence
claims. “North Carolina has adopted the eco-
nomic loss rule,” declared the court, “which
prohibits recovery for economic loss in tort.”
Id. at 780. The court, citing Ports Authority,

further stated that “such claims are governed
by contract law-in this case, the UCC.” Id.
The court concluded that permitting the
Moores to sue the defendants in negligence
“would permit the party to ignore and avoid
the rights and remedies granted or imposed
by the parties’ contract.” 1d. (citing Reece v.
Homette Corp., 429 S.E.2d 768 (N.C. App.
1993)).

The latest pronouncement of the eco-
nomic loss rule by a North Carolina court is
Land v. Tall House Building Co., 602 S.E.2d
1 (N.C App. 2004). In Tall House, the Lands
hired Tall House Builders, Inc. (“Tall
House”) to construct their house. Tall
House’s stucco subcontractor, Southern
Synthetic, installed the DEFS system manu-
factured by Dryvit. The Lands sued Tall
House for negligent construction, alleging
failure of the DEFS system. Tall Housg, in
turn, filed a third-party complaint against
Dryvit and the installer, Southern Synthetic.
Tall House settled with the Lands for
$199,900.00. As part of the settlement
agreement, the Lands assigned “all claims,
rights and causes of action they may have
against any other person or entity concern-
ing and damage to the house” to Tall House’s
insurer, Assurance Company of America
("ACA™). ACA, standing in the shoes of Tall
House, sued Dryvit for contribution and
indemnity. The trial court granted summary
judgment in favor of Dryvit and against
ACA on both claims.

The court of appeals, citing the rule that a
breach of contract does not give rise to a tort
action, rejected ACA's contribution and
indemnity claims. “Since there can be no
recovery based on a negligence theory,” rea-
soned the court, “ACA’s contribution claim
must also fail.” 602 S.E.2d at 3 (citations
omitted). The court presented two distinct
and independent reasons for upholding sum-
mary judgment against ACA.

As its first reason, the court of appeals
echoed the Ports Authority rule that “the law of
contract, not the law of torts, defines the obliga-
tions and remedies of the parties.” Id. at 4
(emphasis in original). Nothing new here.
However, as its second reason, the court sub-
jected ACASs claim to the damages-based eco-
nomic loss rule. “Second,” began the court,
“the economic loss rule ‘prohibits recovery for
economic loss in tort.”” Id. (emphasis added)
(citing Moore v. Coachmen Industries, Inc., 499
S.E.2d 772, 780 (N.C. App. 1988)). The
court cited the Eastern District’s decision in
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Wilson to support its conclusion that the
DEFS was a component of the house and that
no damage to “other property” was present.
Id. (The Court of Appeals of North Carolina
reached the same conclusion in its unpub-
lished decision in Nudelman v. J.A. Booe
Building Contractor, Inc., No. COA02-267,
2003 WL 722190 (N.C. App. March 4,
2003), cert. denied, 357 N.C. 165, 580
S.E.2d 371 (May 1, 2003)).

Tall House illustrates the continued accept-
ance and approval of the economic loss rule in
North Carolina. The supreme court and the
court of appeals should continue to employ
the economic loss rule in all civil cases, subject
to a handful of exceptions.

But What About . . . ? Existing and
Proposed Exceptions to the Rule

1. Fraud in the Inducement

North Carolina should carve out an excep-
tion for fraud in the inducement. Fraud in the
inducement, which normally occurs before
the parties contract, is a tort independent of a
contractual breach. HTP, Ltd. v. Lineas Aereas
Costarricenses, S.A., 685 So.2d 1238, 1239
(Fla. 1996). “Fraud in the inducement pres-
ents a special situation where the parties to a
contract appear to negotiate freely—which
normally would constitute grounds for invok-
ing the economic loss doctrine—but where in
fact the ability of one party to negotiate fair
terms and make an informed decision is
undermined by the other party’s fraudulent
behavior[.]” Huron Tool & Engineering Co. v.
Precision Consulting Services, Inc., 532 N.W.2d
541, 545 (Mich. App. 1995).

Unlike fraud in the inducement claims,
the economic loss rule should bar common
law fraud claims relating to the performance
of a contract. However, as a practical matter,
the economic loss rule will affect the form but
not the substance of fraud claims in North
Carolina. The economic loss rule poses no
obstacle to fraud claims brought under our
expansive Unfair or Deceptive Trade Practices
Act, codified at Chapter 75-1.1 et seq. of the
North Carolina General Statutes.

2. Malpractice

Malpractice is a creature of both tort and
contract. Handex of Carolinas, Inc. v. County of
Haywood, 607 S.E.2d 25 (N.C. App. 2005);
United Leasing Corp. v. Miller, 298 S.E.2d
409 (N.C. App. 1982); Chicago Title Ins. Co.
v. Holt, 244 S.E.2d 177 (N.C. 1978). The law
has long imposed a duty upon professionals to
act within the applicable standard of care of
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their profession. North Carolina courts
should make clear that malpractice claims sur-
vive the economic loss rule. Otherwise, North
Carolina will experience the judicial chaos and
backsliding that occurred in Florida. Seg, e.g.,
Moransais v. Heathman, 744 So. 2d 973 (Fla.
1999) (receding from perfectly good econom-
ic loss rule opinions due to confusion over
application of economic loss rule to malprac-
tice actions).

The malpractice exception dovetails nice-
ly with the “supervisory architect” doctrine
recognized in Shoffner Industries, Inc. v. W.B.
Lloyd Const. Co., 257 S.E.2d 50 (N.C. 1979).
The supervisory architect doctrine relates to
the tort liability concept of foreseeability; it is
not a true exception to the economic loss
rule. Under this doctrine, architects may be
liable to participants on a construction proj-
ect even where there is no privity. The
Shoffner court observed that an architect pos-
sesses the “power of economic life or death”
over a contractor. Id. at 55 (quoting United
States v. Rogers, 161 FSupp. 132, 136 (S.D.
Cal. 1958)). The court then held that an
architect has a duty of care to the contractor,
even where there is no privity. With Shoffner,
North Carolina joined other jurisdictions
that recognize the doctrine. See, e.g., AR.
Moyer, Inc. v. Graham, 285 So.2d 397 (Fla.
1973).

The Middle District recently addressed the
supervisory architect doctrine in Ellis-Don
Construction, Inc. v. HKS, Inc., 353 FSupp.2d
603 (M.D.N.C. 2004). Ellis-Don
Construction, Inc. (“Ellis-Don”) served as
general contractor for the construction of a
hospital project. The defendants constituted
the design team for the project. Ellis-Don
alleged that the defendants performed their
duties negligently and in bad faith. One of the
defendants, Corley Redfoot Zack, Inc.
(“CRZ”), argued that dismissal was required
under the economic loss rule. To support its
argument, CRZ cited the expansive language
contained in Tall House.

The Middle District refused to apply the
economic loss rule, citing Davidson. The
court should have stopped there. But alas, it
did not. In dicta, the court stated that the
economic loss rule applied to products liabil-
ity cases, but not to other cases. “North
Carolinas economic loss rule bars claims in
tort for purely economic losses in the sale of
goods covered by contract law, including the
UCC.” 353 FESupp.2d at 606. North
Carolina courts should ignore this dicta and

continue to extend the reach of the econom-
ic loss rule.

3. Section 552 of the Restatement of Torts

A related exception comes from Section
552 of the Restatement of Torts, which
imposes liability upon one who, in his busi-
ness or profession, negligently supplies infor-
mation for the guidance of others. The
supreme court recognized Section 552 in
Davidson & Jones, Inc. v. County of New
Hanover, 255 S.E.2d 580 (N.C. App. 1979).
In that case, a general contractor and its sub-
contractors sued the owner’s architect for eco-
nomic damages resulting from an allegedly
defective soil investigative report prepared by
the architect’s consultants. The supreme court
held that the general contractor and its sub-
contractors stated a claim in negligence
against the architect, with whom they shared
no privity, by alleging that the architect negli-
gently misrepresented the subsurface soil con-
ditions and that the contractors’ reliance upon
the report proximately caused their injury.

4. Breach of Fiduciary Duty

Finally, the economic loss rule should not
trump the special duty that the law imposes
upon fiduciaries. See Amanda K. Esquibel,
The Economic Loss Rule and Fiduciary Duty
Claims: Nothing Stricter Than the Morals of the
Marketplace?, 42 Vill. L. Rev. 789 (1997).

Bringing It All Back Home

The economic loss rule serves the impor-
tant function of preserving the expectancy
interests of contracting parties while at the
same time allowing claims in negligence
where there is injury to person or other prop-
erty. North Carolina courts have developed a
solid foundation upon which to broadly
apply the economic loss rule beyond the
realm of products liability and the sale of
goods. Based upon the expansive language in
Tall House, the court of appeals appears will-
ing to exercise the full potential of the eco-
nomic loss rule. Subject to the existing and
recommended exceptions listed in this arti-
cle, consistent application of the economic
loss rule in all civil cases will maintain bal-
ance and order in the common law of this
state. m

Gregory L. Shelton, a Florida board certified
construction lawyer, represents contractors, sub-
contractors, owners, architects, sureties, and other
participants in the construction industry in the
Charlotte office of Smith, Currie & Hancock
LLP
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Where Value Resides

ORNDORFF

By TErRRY S.

ot guilty!” The words resonated

through the courtroom hitting

Grace in a numbing wave. “No

reaction,” She commanded herself,

“no reaction . . . don't give him the satisfaction.” She scribbled spirals on her notepad as

the judge excused the jury for the day. Behind her, she heard a little girl whisper,

“Mommy, what does that mean?” The sound of quiet sobbing was the only response.

Grace looked up from the notepad to see
the defendant turning in her direction. Their
eyes met like a head-on collision. The hint of
a crooked smile and one raised eyebrow said,
“you lose again.”

Neil Watson's confidence had been evident
throughout the trial. He was well aware that
the state had no other witnesses, no physical
evidence, and no DNA, . . . just the “fantasies”
of a little girl.

The incidents had occurred the previous
summer. The Battle family had just moved to
town and Watson, the ever-helpful neighbor,
convinced Mrs. Battle that Lisa should learn
to swim before she started forth grade.
Watson had an uncanny ability to foster trust,
not only in children, but also their families as
well. Lisas parents had no reason to suspect
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that in addition to giving their daughter
swimming lessons, Watson had seized this
opportunity to groom their child to perform
sexual acts with him, acts that would be unfa-
miliar to most adults.

It was the second time that Grace
Steelman had prosecuted him for such a
crime. It was also the second time she'd lost.

“Can we appeal?” Tear tracks glistened
from Mrs. Battle’s swollen cheeks.

“No, we're not allowed to appeal the jury’s
verdict.” Grace said.

“What about the threats he made to Lisa?
Cant you at least ask the judge to order that
he stay away from her? He lives just three
houses away.”

“I'm sorry, but now that he’s been acquit-
ted, the judge no longer has the authority to
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put conditions on him.”

Grace looked down at the little girl whose
face was now buried in her mother’s skirt.

“Lisa, 1 want you to know that I'm very
proud of you,” Grace said. “You were very
brave. And remember, we said that if each of
us did the best that we can to let the jury
know the truth, then we would be proud of
ourselves, no matter what happens. You did a
wonderful job.”

Lisa’s deep brown eyes looked up at Grace.
“But why didn't they believe me?”

“We dont know that they didnt believe
you, sweetie, it’s just very hard for some peo-
ple to send a man to jail for a long time. \We
tried our best, it just wasnt enough.” Grace
said.

“I just don't understand!” Lisa cried as her
face returned to the security of her mother.

Grace watched Watson pat his attorney on
the back as they exited the courtroom.
“Neither do I,” she said to herself.

Watson had hired Glenn Mitchell, one of
the most seasoned defense attorneys in the
district. Not least among Glenn’s trial skills
was his ability to establish a comfortable rap-
port with the jury. Glenn came across like a
“good ol’ country boy,” which, Grace had to
admit to herself, he probably was. But
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whether authentic or not, it played well in this
county.

But Grace had often considered that her
biggest adversary was not present in the court-
room. Her most formidable opponent was
scattered throughout the quiet homes of her
community. Television, or more accurately,
crime drama television, poisoned the minds
of her prospective jurors each night. It created
unrealistic expectations, as well as lazy jurors.
No longer did these citizens come to the
courthouse ready to scrutinize each witness
for their veracity. No longer did they list for-
ward in their chairs striving to capture every
expression, every inflection, and every nuance.
Such scrutiny was of another generation. For
now they arrived like patrons attending the
premiere of the latest science fiction movie.
They expected to be entertained by dazzling
computer animations and high-tech lab result
presentations that would make their decision
effortless. Grace couldnt provide that. Her
small office didn't have the resources of a tele-
vision studio.

As Grace gathered up her files, she ques-
tioned what could she have done differently.
With the lack of physical evidence the odds of
winning this case were about one in three.
Glenn had offered to plead Watson guilty to a
lesser offense. The Battle family trusted her
judgment and it would have been a quick and
easy disposition of the case with a guaranteed
conviction. But with that plea he would prob-
ably receive probation and immediately be
back out on the street among children. She
had gambled and lost, but still, it was the right
decision.

Watson was like a drug resistant virus.
Grace couldnt help but wonder how many
children he would irreparably scar before he
could be finally stopped.

* Kk *

As she approached the District Attorney’s
Office she spotted Frank Rogers' round figure
rolling down the hall. Grace felt like the last
pin in an oversized bowling alley. She began to
turn around, but it was too late.

“How it go this morning?” He was grin-
ning like hed just witnessed a fatal accident.

“Fine.” she lied as she hurried on; “I'm late
for an appointment.”

He knew, she thought, verdicts travel
through a courthouse in nanoseconds.
Although Frank had been with the District
Attorney’s Office for many years, he always
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seemed to take morbid pleasure in the failures
of his coworkers.

“I'd like to hear all about it,” Frank called
after her.

Frank was the worst kind of prosecutor.
He was there solely for the power. There may
have been a time when he had a passion for
justice, Grace thought, but if so, that flame
had been extinguished long ago.

* k *

“Sexy shoes, expensive?” the new recep-
tionist said as Grace entered the office.

“Thank you, Susie.” Grace smiled then
frowned slightly. “I splurged a bit for this trial.
Guess they're not very lucky though.”

“Theyd be lucky if | had a pair.” Susie gig-
gled.

Grace smiled again. “Not exactly the kind
of ‘lucky’ I'm looking for.”

“Hey, dont forget your messages.” Susie
pointed to an interoffice mailbox.

“Anything urgent?”

“Nope, just a couple CLE brochures and
some jail-mail from an inmate who's unhappy
with his ‘quarter pointed attorney’.”

Grace retrieved the contents of the box.

“Oh, and a boy named Charlie keeps call-
ing to remind you about his party tomorrow
night.” Susie said.

“I thought it was next Saturday. Are you
sure he said tomorrow?”

“Five times . . .once each time he called.”
Susie laughed. “He kept calling to see if you'd
gotten his message yet. Seemed like a sweet
boy though. Is he family?”

“Not exactly. He was a victim of severe
physical abuse in a case | tried a couple years
ago. His new family has a small ‘get together’
every year to celebrate the anniversary of his
adoption.”

* k *

The umbrella did little to protect Grace
from the sideways rain outside the court-
house. As she hurried across the street to the
coffee shop, one foot plunged deeply into a
muddy cavity in the pavement. When her
foot came out of the hole her new suede sling-
back shoe had vanished. Balancing on the
other foot, she reached down and grabbed the
top of the wayward shoe. After some effort,
the puddle reluctantly released its prize and
Grace hurried on.

Grace welcomed the warm home-like

scent as she entered the shop. She hobbled
toward the counter, trying to ignore the alter-
nating wet squishing sound her left shoe made
on the old hardwood floor.

“Let me buy you lunch,” said a voice
beside her.

Grace hadnt noticed Glenn Mitchell
standing to her left as she approached the
counter.

“Thank you, but | always pay my own
way,” Grace said, forcing a smile as she fished
crumpled dollar bills from her purse.

“Holding a grudge are you?” Glenn asked,
knowing the answer.

“Of course not, Glenn. You are supposed
to zealously represent your client, | just wish
you didnt do it so well.”

Glenn smiled “Thank you. These cases are
always difficult for both sides.”

“That’s true,” she said, “but if you lose, the
worst that can happen is that a pedophile goes
to prison. | have to live with knowing this
man is out among children because | couldnt
convict him.” Grace felt her cheeks beginning
to flush. “Because | failed, more children will
suffer.”

“Hey, that’s not fair,” Glenn said, “I can
lose a trial and allow an innocent man to be
convicted. Okay, maybe not in this last case,
but it can happen. And I'm sure you'll agree
that an innocent man going to prison is far
more of an injustice than a guilty man going
free?”

Grace started to speak but stopped herself.
She gave a slight nod and she reached for the
paper menu on the counter.

“Anyway, you did a fine job with a difficult
case. You should be proud of yourself,” he
said.

“Thanks,” she said softly as she turned
from the counter.

Grace laid the menu down on a table and
walked slowly to the large picture window by
the front door. She gazed across the street to
the ominous brick building, now darkened by
the rain. Glenn's right, she thought as she
recalled the many late nights she spent prepar-
ing this case for trial. She should receive some
satisfaction in knowing she did the best job
she could. She should, but she didnt.

What good is it to put your heart and soul
into a case that you lose, Grace reasoned, the
end result is the same as if you didn't care to
begin with. No . . . it was much worse.

“Maybe you'll get me next time,” Glenn
said, as he walked out into the weather.

Glenn was always a gentleman, and gra-
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cious whether he won or lost. She hated that
hed caught her in such a discouraged mood.
It was so unlike her to expose her emotions to
others. She always endeavored to appear inde-
pendent and in control, regardless of the situ-
ation. Although she was usually successful in
this regard, she knew now that she was more
unsure of herself than ever before.

As Grace opened her purse to replace the
paper money, her eyes focused on an old lam-
inated photo tucked inside. It was difficult for
her to accept that five years had passed since
graduation. She felt a subtle ache as she smiled
back at the two grinning faces in the picture.
Logan Scott had been her trial partner and
best friend throughout law school. During
their third year hed begged her to join him in
starting their own practice. But after she
declined for the hundredth time Logan
accepted a position in the legal department of
a large software company.

Grace looked into the eyes of her younger
self. It was a time of unwavering confidence.
She was a strong young woman determined to
change the world, or at least her part of it.

Grace found herself once again looking
toward the courthouse. Am | destined to end
up like Frank . . .beaten down and bitter?

* Kk *

“Okay . . . what’s wrong, Peanut?” Logan
asked as he walked Grace into his office.

Her mother had called her “Peanut” since
she was a baby. Logan had found out about
the nickname during their first year of law
school. Originally he'd used it to tease her, but
over the years it had become a term of endear-
ment.

“Everything’s fine, why?” Grace respond-
ed.

Logan said nothing; he just studied her
eyes.

“l think it may be time for a change,
Logan.” She said finally.

“What’s happened?” Logan motioned
Grace toward the Queen Anne sofa.

“Nothing specific. | just think it might be
time to try something new.”

“Well, you know how | feel . . . * Logan
began, as he sat down beside her.

“I know” Grace interrupted, “you think
I'm being taken advantage of.”

“Grace, the system is designed to take
advantage of you. The public doesnt want to
pay for a quality justice system, only the
appearance of one. It’s willful blindness. They
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refuse to consider what kind of justice results
from overloaded court calendars and over-
worked court personnel. And how long have
you been dealing with these child abuse cases
now?”

“For the last three years,” she said.

“And in what percentage of these cases do
you feel satisfied with the outcome?” Logan
asked.

“Do you mean trials?”

“Trials or pleas. When all is said and done,
how many cases do you walk away from fully
satisfied with the result?”

“That’s hard to say, plea offers are usually a
compromise between what | want, and what
I can prove.” Grace said.

Logan leaned forward in his chair. “Then
by your own definition, most pleas result in
something less than what you feel is appropri-
ate for the crime. That tells me that to really
get a result that you are truly satisfied with,
you usually have to go to trial, obtain a guilty
verdict, and survive the appeal process, cor-
rect?” Logan said.

“I hadn't really thought of it that way, but
I guess that’s true.” Grace said.

“Grace, if my investments furnished simi-
lar results to what you are getting, | would
jump out that window, and take my brokers
with me.”

“l feel much better about my situation
now, thanks.” Grace smiled weakly.

“I'm not trying to make you feel bad, I just
want you to see things clearly. You have
admirable intentions and you're a hard work-
er, but the payoff just isnt there, and it never
will be. You need a position that rewards you
for your effort.”

“Like that last job posting you e-mailed?”
She asked.

“Exactly. | wish youd consider it.”

“l am considering it,” Grace smiled,
“That’s why | came to see you. | hope it’s not
too late.”

“No, we've completed the interviews but
a final decision wont be made until next
week.

If you're serious then you need to accom-
pany me to the banquet tomorrow tonight.
We're celebrating the release of a new product
line. It would be an excellent opportunity for
you to meet the people who'll be making the
hiring decisions.”

“What time?”

“A limousine is going to pick us up here at
eight o'clock so meet me here just before,
unless you ‘chicken out’ of course,” Scott

winked at her.

“I’ll be here,” she said as she walked toward
the door.

“Peanut, | think youre making a smart
move.”

Grace paused in the doorway. “I hope so.”

* Kk *

“Ms. Grace is here! Ms. Grace is here!” a
little boy’s voice squealed as Grace approached
the small ranch home. The front door burst
open and a chubby seven-year-old boy came
running down the walk toward her.

“Hey Charlie,” Grace said. “I'm sorry I'm
late.”

“I thought you weren't coming. I missed
you,” he said wrapping his arms around her.

“I've missed you too. I wish | could stay for
your party, but | have a very important meet-
ing tonight.”

“I want to show you something,” he said,
and before she could respond, hed disap-
peared back into the house.

Almost two years had passed since Grace
had met Charlie in the District Attorney’s
Office. He had been the victim of severe phys-
ical abuse by his mother. Charlie’s situation
was discovered after his mother had failed to
return home one night. Just after midnight,
the family’s mutt began howling. Fortunately,
an annoyed neighbor decided to break into
the house to feed the mistreated dog. While
looking for dog food, he opened what he
thought was the pantry. It was then that he
found little five-year-old Charlie locked in the
small closet. Charlie was unconscious, nude,
and covered in dried excrement. Upon arrival
at the hospital, his body weight was twenty-
two percent below normal for his age, and the
doctor counted 12 circular scars that appeared
to be cigarette burns. X-rays revealed several
healed fractures of his legs, arms, and ribs.
When Charlie’s mother finally returned, she
maintained that she'd left Charlie in the care
of her boyfriend, whose whereabouts were
now unknown.

When Grace first met Charlie he would
rarely speak and never smiled. When Grace
first attempted to talk about what had hap-
pened to him, he would just curl up into a
fetal position and whimper. Several visits over
many months were required before he could
talk about it. Slowly, Charlie began to trust
Grace and share more and more with her. By

CONTINUED ON PAGE 37
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A Not-So-Grimm Tale

By BLAKELY ARLENE LORD

his morning when | walk into my office, the brief

is done. It’s lying in the middle of my desk, all 14

perfect, lovely pages. A certification of service is

placed neatly beside it, one of my nicer pens

uncapped and ready for me to use to sign and date both documents.

I'm totally baffled.

When | left the office last night, my eyes
felt dry and grainy beneath my contacts, my
neck and shoulder muscles were stiff with ten-
sion, and the brief was still incomplete. 1
couldnt finish it. I couldnt even focus on it.
Too much caffeine, too many 12-hour days,
too little sleep. Way too little sleep. It all added
up to blurred eyesight, a stomach full of acid,
and a complete and utter inability to concen-
trate on anything more complex than a comic
strip.

I swore I'd just take a short nap, but when
I woke up on the cramped little sofa in
Daniel’s office two hours later (as a junior
associate, my own office doesnt rate a sof;
just a couple of chairs and a coat rack, though
to be honest, | supplied the coat rack myself)
it was nearly 2 am. | finally admitted to
myself it was time to call it a night and I stum-
bled wearily to my car. | kept the windows
open the whole way home, afraid I'd fall
asleep at the wheel.

I could have slept forever, but | set the
alarm for 6:30 a.m. and when its ugly, inces-
sant buzz intruded on my dreamless, coma-
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like sleep, | forced myself out of bed and into
a scorching hot shower.

Clean, dressed, and fortified with about a
gallon of coffee (my wounded stomach would
just have to cope for one more day) | stag-
gered into my office before eight, prepared to
complete the brief. I've drafted briefs before,
drafted some mighty fine briefs, if | do say so
myself. I've also drafted motions, complaints,
responses to interrogatories. 1 may only be a
junior associate, but I graduated in the top
third of my class. Law review, moot court. My
name isnt embossed on the firm letterhead
yet, but it’s only a matter of time.

But for some reason, I've had trouble
focusing lately, not just on this brief but on
work in general. I'm tired all the time,
exhausted really. And no matter how hard |
work, no matter how many case files I close,
no matter how many clients I satisfy, the piles
of paperwork never seem to diminish. I need
a vacation, but there’s no time for one, there’s
never enough time. | promised myself I'd get
away last month, but then the Zuckerman
case heated up and the Peterson appeal shift-
ed into high gear and, well, the vacation never

happened.

I don't mind, usually. I like work. I like my
clients and my co-workers (except for George,
but no one likes him, it’s kind of his signa-
ture). | like the intense research and the color-
coded files, and the deli around the corner
that delivers even after-hours. I like my office
and my business cards and the way it feels to
walk into a courtroom with a briefcase full of
files and my blood pounding in my veins.
Practicing law is exciting, it's invigorating, it’s
all I ever wanted to do, since | was a little girl.

The only thing I dont like is how sluggish
I've been feeling lately, like no matter how
hard I work it'll never be enough. No matter
how much research | do I'll never know
enough; no matter how many hours | spend
in the office I'll never be able to keep up.

The firm has an EAP service, an employee
assistance program. It's an 800 number, a cri-
sis hotline and a referral service. It's supposed
to be confidential, but something like that is
hard to keep secret. It's a testament to how
lousy I've been feeling lately that I actually
contemplated calling the number and
requesting a referral.

I've thought about using the EAP service,
but I never thought I was crazy. Not until 1
walked into my office this morning and saw
the brief on my desk. The one I didnt finish
last night.

There has to be an explanation for this.
Frowning, | pick up the brief and take a seat
behind my desk without bothering to take off
my jacket. Thats how Marianne finds me
when she steps into my office 45 minutes
later.

“Knock, knock.”

Marianne is the only person | know with
this particular affectation. Rather than tap-
ping on my door she says the words aloud,
like a human sound-effects machine. It’s irri-
tating, but she’s a fabulous paralegal and she
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puts up with plenty of my own irritating
quirks, so it all evens out.

“Is that the Adams Corp. brief?”

I glance up from the document I've been
staring at disbelievingly.

“Uh, yeah. It seems to be.”

I flip to the final couple of pages and skim
through the conclusion for about the hun-
dredth time. It’s good, better than what | was
wrestling with last night. A couple of major
points have been fleshed out and clarified, and
a few of the subtler aspects of the case law are
explained more succinctly. It’s as good as any-
thing I've ever drafted. Better, even. The only
problem is, 1 dont remember writing it. In
fact, I'm fairly certain | didnt.

“Marriane-"

She raises an eyebrow at the inquiry in my
voice, waiting for me to ask a question. But |
say nothing, unsure what question to ask. Did
someone leave this brief on my desk in the dead
of night, long after normal people were tucked in
bed asleep? Or better yet, Say, have you noticed
me losing my mind lately? And speaking of my
recent insanity, do you think I might have fin-
ished an entire brief and forgotten about it?

None of these questions seems designed to
inspire confidence.

“It's nothing. Sorry. | guess | didnt sleep
well last night.”

“If you ask me,” Marianne says handing
me a latte and a scone, “you havent been
sleeping at all these days.” Unsolicited advice.
Another irritating quirk. But the latte tastes
like heaven, especially compared to the gas
station swill I chugged in the car on my way
to the office, and the scone is still warm.
Marianne must have stopped at the bakery
around the corner on her way in.

I don't reply. Instead, | swallow a luscious
bite of scone and sign the brief and certifica-
tion of service.

“Can you give this to Larry to copy and
mail?” | ask her. “Then let’s take a look at dis-
covery in the Shaw case. We need to have
those documents sorted and tabbed before
ten.”

The day passes in a blur of meetings,
phone calls, emails, and research. | barely have
time to breathe, let alone to think about the
origins of the mysterious brief. As the sun sets
and the office empties out, I'm even more
tired than last night, too tired to think about
anything, including the motion I've been half
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heartedly working on for the past hour.

“This is ridiculous,” | mutter, saving a
very rough draft of the motion before log-
ging off the computer. | scribble a couple of
quick notes to remind myself of things I
need to take care of first thing in the morn-
ing, grab my jacket, and slap the light switch
on my way out. I'm not the last one to leave
tonight, though the dimly lit hallway and the
nearly empty parking garage suggest that
only a few of my colleagues are burning the
midnight oil, or, more precisely, the slightly
past seven o'clock oil. It's pathetic when a
short day at the office is “only” 11 hours. |
really need that vacation.

But right now, I really need to get some
sleep. My cramped nap on Daniel’s sofa and
the four hours | managed to get before my
alarm sounded notwithstanding, | feel like I
haven't slept in a million years. No amount
of coffee can replace a little good old fash-
ioned REM. Last night | was so tired |
couldnt see straight; tonight | can barely
think straight.

It's been a weird day and I'm tapped out.
As | fall into bed, my last thought is to won-
der with a little twist of humor whether the
motion will be finished in the morning.

*kk

Itis.

Against all reason, the motion is com-
plete. It’s even better than the brief, more
tightly focused, like whoever drafted it had
the chance to do some careful editing.
Which makes sense, now that | think about
it, since the brief was written in less than five
hours. Last night, on the other hand, I left
the office at the nearly reasonable hour of
seven, and didnt return for over 11 hours.
Whoever drafted the motion had twice as
much time as they did to draft the brief.

Which leads me back to the question:
who drafted the motion?

| briefly consider asking around to find
out who stayed late the past couple of nights,
but I'm not sure how to broach the subject.
It seems awkward to waltz up to people at
the water fountain and say, “So, written any
good motions lately?”

I ponder this through two meetings and a
teleconference. There's no way to solve my
mystery without finding out who was in my
office the past two nights. But | can't start
grilling people like some kind of Law and
Order police officer.

Thinking of the police finally gives me an
idea. The firm is located on the top three
floors of a high rise office building, a build-
ing with security cameras in every room. It
was a big deal when they were installed two
years ago, after some petty cash and a couple
of cell phones went missing. Some of the
lawyers grumbled ominously about civil lib-
erties and invasion of privacy. Personally, 1
thought it was kind of creepy that some
security guard would be able to watch me in
my office, no matter what | was doing. But
then the cameras were installed, and things
pretty much went back to normal. Usually, |
don't even remember they're there.

But now, those cameras are the answer to
my prayers. Whoever invaded my office two
nights in a row was recorded on tape. All |
have to do is find someone to play that tape
for me. If I knew one of the security guards
I could ask him to show me the surveillance
tape. Unfortunately, | don't know any of the
guards.

Fortunately, another of Marianne’s little
quirks is her ability to remember names.
She’s got a mind like a steel trap.

“Marianne, what's the name of that secu-
rity guard?” | ask.

“Which one?”

“You know, the one on duty at the front
desk today.” I'm deliberately vague. | don't
care which guard | talk to as long as he has
access to those security tapes.

“Oh, that’s Henry.” She’s in the middle of
something, so she doesnt pay much atten-
tion. I'm relieved that she doesn't ask me why
I want to know the name of the guard. If she
asked, I'm not sure what I'd tell her.

*kk

The tape Henry shows me makes no
sense at first. There’s no one there. My office
is totally empty.

But as | stare at the footage of the dark,

deserted room, | see something.
Something like a flicker at the edge of the
recording.

I lean forward, squinting at the grainy
image. There’s something there, but | cant
figure out what it is.

“Can we pause this tape?” | ask Henry.

“Sure.” Henry shows me how to work the
controls, which are similar to the ones on my
VCR.

“Thanks,” | tell him. “I think I've got it.”

Thats my not-so-subtle hint for him to
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leave, but Henry shows no inclination to
return to his post in the main lobby. Now |
have a dilemma. If there’s something weird on
this tape, | want to see it. The problem is, |
don't necessarily want anyone else to see it ...
at least, not until I know what it is.

I'm saved by the realization that it's nearly
noon.

“Henry, isnt it lunchtime? | mean, dont
you have a lunch break? | don't want to force
you to stay here if you've got ... plans or some-
thing.”

Henry doesn't have to be asked twice. He
practically sprints out the door, leaving me
alone with the tape.

It takes me a couple of tries to get the hang
of the controls. | keep overshooting the elusive
flicker when I try to pause the tape. Rewind,
play, pause. Rewind, play, pause.

Just when | think I've been imagining that
stupid flicker, that it's nothing more than a
glitch in the tape, | manage to pause the video
in just the right spot. The flicker is revealed.

It's a person. Or at least, | think it’s a per-
son. A really, really short person. A short per-
son who appears for just a split second and
then disappears like he was never there.

As | stare at the frozen image, | begin to

notice more details. Strange details. Like the
fact that the man on the screen isn't just short;
he’s tiny. And his ears are pointed. Not pointy,
but pointed.

If 1 didnt know better, I'd swear the man
on the tape is an elf.

*kk

If there’s one thing we lawyers are good at,
it’s research. Westlaw, Lexis Nexis, Wikipedia.
For the rest of the day I visit website after web-
site, search engine after search engine, reading
anything and everything | can find about
elves. Santas elves, Tolkein's elves, garden elves
(which are like garden gnomes, only cuter).

Most importantly, | read about the shoe-
maker’s elves.

According to the Grimm Brothers, while a
poor but virtuous shoemaker slept, the elves
made shoes for him. In the morning, the
shoemaker awoke to find the most beautiful
shoes he had ever seen. The shoemaker
thanked the elves by leaving them gifts, and
the elves brought the shoemaker and his wife
luck all the days of their lives.

I dont believe in fairy tales, not since | was
a kid, anyway. But you've got to admit, as far

as fairy tales go, that’s an awfully nice one.
There arent any maidens locked in towers or
kids being lured to an early grave or monsters
eating unwary travelers.

So, just for the sake of argument, what if
the shoemaker’s elves really exist? And what if
they're still out there? And what if a shortage
of shoemakers has forced the elves to diversi-
fy? What if some of the elves went to law
school, hid in the nooks and crannies of class-
rooms, learned a new sort of skill?

I know it’s crazy. | know these are the kind
of theories that get lawyers disbarred. I know
no one would believe me, even if | had more
proof than a grainy flicker on the edge of a
security surveillance tape.

But just in case, just to be on the safe side,
I leave a box of doughnuts and a cup of coffee
(with lots of cream and sugar) in my office
every night these days.

According to my research, elves like
snacks. m

Blakely Lord grew up in Buies Creek, NC,
and earned her JD from UNC-Chapel Hill.
After practicing law with NASA for three years,
she relocated to Seattle, WA, where she is cur-
rently the claims manager for Alaska Airlines.

Where Value Resides (cont.)

the time of trial, Charlie was able to tell 12
people about many of the things his mother
had done to him.

And now, with his natural mother safely in
the North Carolina Department of
Corrections, Charlie had a new family, and he
seemed to always have a smile for Grace.

“What do you have there Charlie?” Grace
said as he approached carrying a cardboard
box. “This is Petey, he’s special.” Grace peered
down into the box to see a small baby Robin
nestled in shredded newspaper.

“He does look special, Charlie, he’s very
pretty.”

“No, not because he’s pretty, he’s special
because I saved him.”

“You saved him? How?” Grace glanced at
her watch.

“Daddy and | found a nest in the yard
with seven baby birds. Daddy said a cat got
their mommy and they would probably die
too. | put them in a box and used a light bulb
to help keep them warm. | fed them and kept
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them beside my bed so | could watch them. It
was a lot of work.”

Grace felt tears begin to well up in her
eyes, as she pictured him tenderly mothering
the baby birds. Charlie had given them the
love and care that he had been denied most of
his life.

“That’s wonderful Charlie, I'm very proud
of you.”

“Me too,” Charlie said smiling. “Petey
cant fly yet, but the doctor said he’s doing real
good.”

“Where are the rest of the babies?”

Charlie looked at the ground; “All the oth-
ers died.”

“Oh Charlie, I'm so sorry,” Grace said, as
she gently placed one hand on his shoulder.

Charlie nodded, “Four of the them lived a
long time and | was taking good care of them
too, but Daddy said they just wasnt strong
enough. But | tried really hard.”

“I'm sure you did a very good job, Charlie.
It's hard to understand why things like that
happen, but I know you did everything you
could to help them. I'm just sorry things did-

n't work out for you after all your hard work.”

“But it did work out, Ms. Grace, | saved
Petey,” Charlie grinned, “They all would have
died if I didnt do anything, but saving Petey
was worth everything | did. That's why he’s so
special.”

Graces hand went to her lips as she
absorbed the impact of his words. She slowly
knelt down beside Charlie. With tears stream-
ing down her face, she wrapped her arms
around him and held him tightly.

“What'’s wrong Ms. Grace?” Charlie asked

She didn' respond, for what seemed like a
long time to Charlie. But then, Grace moved
her lips to his ear and softly whispered, “You're
also very special, Charlie. Thank you.”

“Ms. Grace, | wish you didnt have to
leave.”

“Don't worry, Charlie, I'm not going any-
where.” m

Orndorff graduated from Campbell University
Law School in 1994. For the past nine years he
has served as an ADA in the office of Howard S.
Boney Jr. of the Seventh Prosecutorial District.
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Report of the North Carolina
State Bar Disciplinary Review
Committee

On July 15, 2005, a special committee chaired by President-Elect Calvin
Murphy and composed of State Bar Councilors and other distinguished citizens
inside and outside of the legal community presented its final report concerning the
State Bar’s handling of a disciplinary case against two state prosecutors who failed
to turn over exculpatory evidence to the defense in a capital murder case. The report
of the Disciplinary Review Committee represents the consensus of the entire com-
mittee after an extensive investigation that included in-depth interviews with 25
persons having involvement in the case.

Although the committee expressed concern regarding several aspects of the State
Bar's prosecution and characterized as deficient one aspect of its pretrial prepara-
tion, it found “no evidence of corruption, undue influence, or dishonesty in any
respect.” It also found that the State Bar’s prosecutors “acted in good faith” and that
the presentation of the case fell within the “wide parameters of acceptability.”

Exhibits A and B referenced in the final report can be accessed on the State Bar’s
website (Wwww.ncstatebar.org) on the homepage under “Current News and Events.”

A. Committee Charge

To study and identify issues arising from
the prosecution of David Hoke and Debra
Graves for the State Bar to address and to
recommend future actions and policies to be
adopted as a result.

B. Factual Predicates

On April 14, 1995, the decomposing
body of Allen Ray Jenkins was discovered in
his home in Aulander, Bertie County, North
Carolina.

The Bertie County Sheriff and the State
Bureau of Investigation reviewed the circum-
stances of Allen Ray Jenkins' death. SBI
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Special Agent Dwight Ransome was the lead
investigator.

Law enforcement officers interviewed
individuals regarding when they last saw
Jenkins alive.

Contained in the SBI investigative file
were 16 transcribed statements of 17
Aulander residents who said they had seen
Jenkins alive at some point after April 3,
1995. Dates ranged from April 6-10, 1995.

Early in the investigation, attention
focused on two teenage girls—Crystal
Morris and Shanna Hall (ages 15 and 16)—
who were thought to be involved in the
death of Allen Ray Jenkins.

At one point, Agent Ransome arranged
for Gary Scott, the boyfriend of one of the
girls, to tape record telephone conversations
with Crystal Morris discussing the murder.
During a conversation, Morris made state-
ments that called her credibility into ques-
tion.

Both Morris and Hall implicated Alan
Gell as the person who shot and Kkilled
Jenkins with Jenkins' own shotgun.
According to the girls, the murder occurred
on April 3, 1995.

Alan Gell could not have committed the
murder after April 3, 1995 because he was
either out of state or in jail during that peri-
od.

Gell was later arrested and charged with
the murder of Alan Ray Jenkins. Morris and
Hall were also charged with First Degree
Murder. Both Morris and Hall confessed to
being involved in the murder of Jenkins.

David Beard, the local prosecuting attor-
ney, requested the NC Attorney General’s
Office to assume prosecution of the case.
David Hoke was assigned to prosecute the
case. Debra Graves joined the prosecution
team later.

David Beard provided Hoke with a copy
of his prosecution file around mid February
1996. Hoke used the material from Beard as
his “working file.”

On or about May 21, 1996, Hoke
received a complete copy of the SBI inves-
tigative file from the SBI Records Division.

According to Hoke and Graves, they
never compared their working file with the
complete investigative file received from the
SBI to see if the files differed in any respect.
However, the committee found no evidence
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that the files differed.

Gell’s defense lawyers requested exculpa-
tory materials as required by Brady v.
Maryland and its progeny. See, 373 U.S. 83
(1963); Giglio v. U.S., 405 U.S. 150 (1972);
Kyles v. Whitley, 514 U.S. 419 (1995). Hoke
and Graves did not provide any materials to
the defense in response to the motion.

Neither Hoke nor Graves did anything to
determine whether any information had
been provided to the defense attorneys by
David Beard, nor did they provide the
defense attorneys access to their files after
assuming responsibility for the prosecution
of the case. According to David Beard, he
provided no witness statements to the
defense attorneys.

The taped May 1995 conversation
between Morris and Scott was not tran-
scribed until November 1996. Hoke and
Graves had a copy of the tape and a typed
transcription in their file. Apparently, they
never listened to the tape, but reviewed the
transcript.

Hoke and Graves acknowledged that the
tape and transcript could have had impeach-
ment value for cross examination of Morris
and Scott. They did not believe, however,
that the information constituted Brady mate-
rial and consciously decided that neither the
tape nor transcript needed to be provided to
defense counsel before or during trial.

On two separate occasions, Hoke and
Graves were ordered by two different superi-
or court judges to provide all exculpatory or
Brady materials they had in their files to
defense counsel. On the first occasion, they
did not provide the tape or transcript, nor
did they provide all of the witness state-
ments.

On the second occasion, Debra Graves
told the court she was aware of some state-
ments in the SBI files from individuals who
reported seeing Jenkins alive after April 3,
1995, but said that when these folks were re-
interviewed, they could not be specific and
the state did not believe the statements were
exculpatory.

The court then ordered the prosecutors
to produce all the interviews they had for in
camera review. They produced eight original
interviews and eight re-interviews of the
same witnesses. They did not produce eight
other interviews of individuals all claiming
to have seen Allen Ray Jenkins alive after
April 3, 1995.

Alan Gell was convicted of first degree
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murder upon the testimony of Morris and
Scott and sentenced to death. THERE WAS
NO OTHER EVIDENCE LINKING
GELL TO THE CRIME. Appeals were
exhausted and new lawyers were appointed
to handle post-conviction proceedings.

The Attorney General’s Office provided
post-conviction defense counsel with a copy
of the entire SBI investigative file that con-
tained ALL the witness interviews, the tape
recording of conversations between Morris
and her boyfriend about the murder, and the
transcript of the tape recordings.

Thereafter, Gell filed a motion for appro-
priate relief based upon, among other things,
the failure of Hoke and Graves to provide all
the witness statements, the tape recording,
and transcript to his defense counsel.

On December 16, 2002, the court
awarded Gell a new trial based primarily
upon Hoke and Graves' failure to provide
the defense with all the statements, the tape
recording, and the transcript.

The State Bar learned of the new trial
through the media, opened an investigative
file on its own initiative, and issued a letter of
notice to both David Hoke and Debra
Graves alleging several violations of the Rules
of Professional Conduct, including Rule 3.3
(Lawyer making false statement) Rule 3.8
(Duty of Prosecutors), Rule 5.3 (Duty to
supervise conduct of non-lawyer), and Rule
8.4 (Conduct prejudicial to the administra-
tion of justice).

In their response to the letter of notice,
Hoke and Graves claimed that they relied in
large measure upon the investigating SBI
agent to let them know what was in the file.
They never personally compared their work-
ing file with the complete SBI investigative
file to determine if there were any differences
in content.

After the State Bar concluded its investi-
gation, the matter was presented to the State
Bar’s Grievance Committee. The Grievance
Committee found probable cause to believe
that violations of the Rules of Professional
Responsibility had occurred and referred the
matter to the Disciplinary Hearing
Commission (DHC) for trial.

Carolin Bakewell, the senior Bar staff
attorney, was personally acquainted with
David Hoke and Debra Graves, as were
other senior staff lawyers. Consequently, Ms.
Bakewell delegated responsibility for prose-
cuting the case to David Johnson, a lawyer
with considerable experience prosecuting

disciplinary cases, to avoid the appearance of
impropriety. Margaret Cloutier, a staff attor-
ney with little experience with disciplinary
prosecutions, was later assigned to assist
Johnson with the case.

David Johnson prepared and filed a com-
plaint against Hoke and Graves and took
their depositions. According to Johnson,
during their depositions, both Hoke and
Graves admitted to all the underlying facts
necessary to support violations of the Rules
as alleged.

Before trial, Johnson and Cloutier
attempted to contact SBI Agent Dwight
Ransome and to interview him, but he
refused to cooperate. Johnson and Cloutier
did not issue a subpoena for Ransome’s dep-
osition testimony, nor did they make any
other effort to obtain a voluntary statement
from him.

Both Hoke and Graves admitted in their
deposition testimony that they received
from the SBI Records Division a full and
complete investigatory file of the murder
case, which contained all the reports of wit-
ness interviews. Additionally, Hoke and
Graves acknowledged in their depositions
that they were aware of a tape recording of a
phone conversation involving a co-defen-
dant, a transcript of which they had in their
possession. They made a conscious decision
to not turn over the transcript to defense
counsel, believing it was not properly Brady
material.

Believing that both respondents had
admitted the essential conduct necessary to
support violations of Rule 3.3 (Lawyer mak-
ing false statement), Rule 3.8 (Duty of
Prosecutors), Rule 5.3 (Duty to supervise
conduct of non-lawyer), and Rule 8.4
(Conduct prejudicial to the administration
of justice), Johnson and Cloutier tactically
decided to present a “paper case,” i.e., they
would not call live witnesses for strategic rea-
sons.

After a trial before the DHC, the hearing
panel generally found the facts as alleged in
the complaint and concluded that Hoke and
Graves violated Rules 3.8(d), 5.3, and
8.4(d). The panel did not find that Hoke
and Graves knowingly made a false statement
of material fact to the court in violation of
Rule 3.3.

The panel issued a reprimand to David
Hoke and Debra Graves after finding that
their conduct caused harm to the profession,
to the administration of justice, and to the
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public.

Shortly after the DHC trial, the State Bar
began receiving criticism from the media,
criminal defense lawyers, and others. One
side complained that no prosecution should
ever have been brought against Hoke and
Graves. Other complaints generally centered
on the following charges:

a. The Bar’s disciplinary process was cor-
rupt or biased in favor of prosecutors and
against criminal defense lawyers.
b. Some improper influence was visited
upon one or more members of the DHC
Hearing Panel or upon Johnson and/or
Cloutier, the prosecuting attorneys.
c. Staff counsel was less than diligent in
the prosecution of the case: i.e. they did
not present live testimony, did not call or
interview certain witnesses, did not argue
passionately the measure of discipline to
be imposed, and did not adequately
explain the law of Brady to the hearing
panel.

d. The credibility of the disciplinary

process suffered by the way the matter

was handled and thereby has called into
question the Bar’s ability to effectively
self-regulate its members

In response, then-State Bar president
Dudley Humphrey convened a public meet-
ing to give councilors the opportunity to
pose questions.

The State Bar Council adopted the fol-
lowing motion at its annual meeting in
October 2004: “The president shall appoint
a committee of such size as deemed appro-
priate to give access to all perspectives, the
committee to consist of lawyers and non-
lawyers, to study and identify issues arising
out of the Hoke-Graves controversy for the
State Bar to address and to recommend
future actions and policies to be adopted as a
result.”

As directed by the council, then-State Bar
president Robert F. Siler commissioned a
blue ribbon committee to carry out the
charge of the State Bar Council.

Calvin Murphy, president-elect of the
State Bar, was appointed to chair the com-
mittee, designated the Disciplinary Review
Committee (DRC). Six (6) State Bar
Councilors, five (5) non-councilor-lawyers,
and five (5) non-lawyers agreed to serve.
Non-lawyers include the Honorable James
G. Martin, former governor of North
Carolina; Dr. John W. Kuykendall, presi-
dent-emeritus of Davidson College; Mark
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Ethridge, former managing editor of the
Charlotte Observer Newspaper; Howard N.
Lee, chair of the State Board of Education
and former mayor of Chapel Hill, NC; and
Dr. Harold L. Martin, chancellor of
Winston-Salem State University. Council
members of the Committee were Henry C.
Babb Jr., James R. Fox, Edward T. Hinson
Jr., M. Keith Kapp, Richard G. Roose, and
Barbara B. Weyher. Members of the bar
who were not councilors include James P
Cooney 1l1, post conviction counsel for
Alan Gell; Wade Smith, prominent Raleigh
defense attorney; Jeff Hunt, district attor-
ney for the 29th District; Fred H. Moody
Jr., defense attorney and former president
of the State Bar; and Willis Whichard, dean
of the Norman Adrian Wiggins School of
Law and former associate justice of the
North Carolina Supreme Court.

The committee had its organizational
meeting to coincide with the January 2005
council meeting. Committee members were
provided complete materials from the prose-
cution of the disciplinary case and heard oral
presentations from  Councilor  John
McMillan, former chair of the State Bar’s
Grievance Committee and Joe Cheshire,
criminal defense attorney speaking on behalf
of the North Carolina Academy of Trial
Lawyers.

Committee chairman Murphy appointed
two subcommittees to investigate specific
iSSues:

Subcommittee #1: Whether any corrup-

tion, bias, or improper influence affected

the prosecution of Hoke and Graves or
otherwise existed within the disciplinary
process. Wade Smith was appointed to
chair the subcommittee—"The Smith

Subcommittee.”

Subcommittee #2: Whether the discipli-

nary case against Hoke and Graves was

prosecuted by staff counsel within an
acceptable range of effective and competent
lawyering by staff counsel. Fred Moody was
appointed to chair this subcommittee—

"The Moody Subcommittee”.

The subcommittees met March 15, 16,
and 17, 2005, and interviewed 24 persons,
all of whom had some connection or rela-
tionship to the Hoke and Graves matter.
Although no subpoenas were issued, the sub-
committees called virtually all persons who
were believed to possess relevant informa-
tion. Only three people declined the invita-
tion to be interviewed: respondents Hoke

and Graves and their defense counsel, James
Maxwell. Three persons who could not be
present in Raleigh—Judge Erwin Spainhour,
Judge Richard L. Doughton, and DHC
Panel Member Karen Eady-Williams—uwere
interviewed by telephone. All testimony was
recorded by court reporters and all tran-
scripts (attached as “Exhibit A”) were pub-
lished on the State Bar’s official website.

C. Subcommittee Reports
1. The “Smith Subcommittee” conduct-
ed hearings for two full days and interviewed
the following persons:
Tuesday, March 15:
Mr. David R. Johnson
Ms. Margaret Cloutier
Ms. Carolin D. Bakewell
Mr. Thomas F. Moffitt
Ms. Karen Eady-Williams [by telephone]
Mr. Richard T. Gammon
Judge Erwin Spainhour [by telephone]
Mr. Dudley Humphrey
Mr. Alan M. Schneider
Ms. Mary Pollard
Justice Robert Flynn Orr
Mr. Thomas Lunsford I1

Wednesday, March 16:
Mr. Joseph B. Cheshire V
Mr. John B. McMiillan
Mr. James Cooney
Mr. David Beard
Mr. Maynard Harrell
Judge Richard L. Doughton [by telephone]
Ms. Marguarite Watts
Mr. Stephen E.Culbreth
Mr. James Coman
Dr. M.G. F. Gilliland
Mr. Alan Gell
2. The “Moody Subcommittee” conduct-
ed hearings for two full days, March 16 and
17, 2005. Prior to beginning the hearings,
Chairman Moody determined that it would
be useful to the subcommittee to involve a
prosecutor from another state bar who was
experienced in the disciplinary process, to
provide guidance on the standard for prose-
cuting disciplinary cases. The chair enlisted
the assistance of William (Bill) P. Smith 111,
long time general counsel to the State Bar of
Georgia, to provide his input and insight to
the subcommittee. Mr. Smith was provided
all of the written materials available to the
subcommittee and participated in the wit-
ness interviews on March 16 and March 17.
Mr. Cooney and Mr. Moody, along with
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Mr. Smith, conducted interviews on behalf
of the subcommittee on March 16 and 17,
2005. Unfortunately Richard Roose, who
was scheduled to participate, was unable to
attend the interviews because of a court con-
flict.

Prior to commencing the interviews on
March 16, Mr. Cooney provided an
overview of the facts and circumstances sur-
rounding the investigation of the murder of
Allen Ray Jenkins and the prosecution of
Alan Gell for that murder. Mr. Cooney rep-
resented Mr. Gell in post-conviction pro-
ceedings following Gell’s first trial and in the
retrial of Mr. Gell which resulted in an
acquittal. A transcript of Mr. Cooney’s pres-
entation was subsequently made available to
all members of the Disciplinary Review
Committee.

Thereafter, the representatives of the
“Moody Subcommittee” and Mr. Bill Smith
interviewed or participated with the mem-
bers of the “Smith Subcommittee” in the
interviews of David Beard, M. G. F
Gilliland, Mary Pollard, Dwight Ransom,
Steve Culbreth, Margurite Watts, Jim
Coman, Maynard Harrell, Margaret
Cloutier, Alan Gell, David Johnson, and
Carolin Bakewell. Transcripts of these inter-
views as well as all other interviews conduct-
ed by the “Smith Subcommittee” have also
been made available to the entire
Disciplinary Review Committee.

The full “Moody Subcommittee” met
again on the morning of April 12, 2005. At
that time, the subcommittee received a writ-
ten memorandum from Bill Smith providing
his opinion as to the effectiveness of the
prosecution of David Hoke and Deborah
Graves and his view of certain criticisms of
that prosecution. That report has been made
available to the entire Disciplinary Review
Committee and is attached to this report as
“Exhibit B.”

Following discussion, the “Moody
Subcommittee” adopted a motion by unani-
mous vote, with one abstention, “That the
subcommittee should report out that the
North Carolina State Bar’s prosecution of
this disciplinary matter regarding these two
lawyers [David H. Hoke and Debra C.
Graves] fell within acceptable parameters.”

D. Findings

The committee makes the following find-
ings:

1. There is no evidence that the North
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Carolina State Bar engaged in any intention-
al misconduct in the preparation of its case
and the presentation of its evidence in the
matter of David Hoke and Debra Graves.
There is no evidence of corruption, undue
influence, or dishonesty in any respect. The
subcommittee saw no evidence of “crony-
ism,” deliberate lack of effort, or misconduct
on the part of:

The North Carolina State Bar.

Witnesses before the panel of the

Disciplinary Hearing Commission.

The panel of the Disciplinary Hearing

Commission.

Persons interested on either side of the

matter.

Nevertheless, the State Bar’s “paper only”
presentation and its acceptance of the defen-
dants’ version of the facts led to a perception
by some that there was something wrong
with the process.

2. There is no evidence that people who
opposed David Hoke and Debra Graves
made efforts to compromise the process.
There is no evidence that persons who sup-
ported Mr. Hoke and Ms. Graves sought to
compromise the process. There is no evi-
dence of secret telephone calls to the DHC
Panel. There is no evidence that the State Bar
deliberately “took it easy” on Hoke and
Graves.

3. There is evidence that Judge Erwin
Spainhour called State Bar Counsel Carolin
Bakewell sometime before the Hoke and
Graves hearing. The “Smith Subcommittee”
questioned both Judge Spainhour and Ms.
Bakewell about this call. Both Ms. Bakewell
and Judge Spainhour stated that the purpose
of the call was an expression by Judge
Spainhour of his belief that the State Bar did
not have jurisdiction since the matter had
already been adjudicated by a superior court
earlier. But Ms. Bakewell did not view the
call as inappropriate, and the State Bar con-
tinued its prosecution of the case in the same
manner as it had before the call. Judge
Spainhour did not make any request of Ms.
Bakewell nor did he urge leniency. The call
violated no rule and apparently had no
impact on the State Bar’s proceedings. There
is no other evidence of other such telephone
calls to the State Bar or to members of the
Disciplinary Hearing Commission Panel.

4. The North Carolina State Bar (“State
Bar”) appropriately and on its own initiative
began and continued an investigation into
the conduct of David Hoke and Debra

Graves for their actions during their prose-
cution of Alan Gell for capital murder.

5. The State Bar prosecutors eventually
assigned to pursue this matter—David
Johnson and Margaret Cloutier—conducted
the proceeding against Hoke and Graves in
the good faith belief that the conduct
engaged in by Hoke and Graves was unethi-
cal and required sanction. Both Johnson and
Cloutier believed strongly that ethical norms
required more of these prosecutors than a
claim of ignorance for not reading their file.
Indeed, Cloutier specifically characterized
the actions of these prosecutors as
“appalling.”

6. The State Bar, its staff, and the elected
leadership have cooperated fully and without
hesitation in the work of this committee.
While believing that the State Bar acted
appropriately at all times in handling the
Hoke and Graves matter, neither the staff
nor the elected leadership have attempted to
influence or coerce the inquiry of the com-
mittee or its conclusions.

7. The State Bar prosecutors faced a diffi-
cult case in this proceeding based on the
highly stringent requirements of Rule 3.8 of
the Revised Rules of Professional Conduct.
This Rule defines as unethical only “know-
ing” conduct in the failure to provide evi-
dence “. . . that tends to negate the guilt of
the accused or mitigates the offense . . . .”
Rule 3.8 does not make the failure to provide
what is known as Brady material unethical
unless such material deals directly with inno-
cence or mitigation; nor does it require that
prosecutors diligently seek out such informa-
tion. Indeed, the position of David Hoke
and Debra Graves at the DHC hearing was
that Rule 3.8 did not even require them to
read their own file, let alone ask for or
inspect other files. The State Bar—and even-
tually the DHC—rejected this interpreta-
tion of Rule 3.8, and appropriately so.

8. The State Bar prosecutors were suc-
cessful in their proceeding against David
Hoke and Debra Graves, ultimately proving
to the Disciplinary Hearing Panel that each
had acted unethically in the prosecution of
Alan Gell for capital murder.

9. The presentation of this case by the
State Bar prosecutors fell within the wide
parameters of acceptability. David Johnson
and Margaret Cloutier acted within the wide
range of effectiveness expected of State Bar
prosecutors. Johnson and Cloutier acted in
good faith and with the sole motive of prov-
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ing Hoke and Graves’ conduct to be unethi-
cal.

10. The failure of the State Bar prosecu-
tors to interview at an early stage in the
investigation or to depose under subpoena
SBI Special Agent Dwight Ransome, the
only eyewitness with firsthand knowledge of
the failure of Hoke and Graves to produce
evidence of Alan Gell’s innocence, constitut-
ed a deficiency in the prosecution.

11. The committee also feels that the
State Bar Prosecutors employed certain pro-
cedures that generated areas of concern for
the committee. They include:

(a) Not reviewing the original Gell prose-
cution files of the Special Prosecution
Division of the Office of the Attorney
General, the division that employed
Hoke and Graves during Alan Gell’s pros-
ecution;
(b) Not interviewing or calling to testify
David Beard, Esq., the former elected dis-
trict attorney of Bertie, Northampton,
and Hertford Counties, once it became
clear that Hoke and Graves were suggest-
ing that his office failed to transmit the
witness statements to them;

(c) Not considering the use of informa-

tion from Dr. M. G. F. Gilliland to chal-

lenge the credibility of Hoke and/or

Graves;

(d) Not, at a minimum, (i) keeping Alan

Gell apprised of the proceedings against

Hoke and Graves; (ii) submitting Gell’s

vulnerability as a victim in this case as an

aggravating factor, and (iii) acknowledg-
ing the impact of the proceedings on

Alan Gell.

12. The matters identified in paragraphs
10 and 11 above did not affect the outcome
of the DHC proceeding.

13. The State Bar presented its case
against Hoke and Graves as a “paper case”
only, and did not call live witnesses to
advance its allegations. This was the result of
a strategy adopted by the prosecution after
receiving the responses of Hoke and Graves
to the grievance and complaint, and taking
their depositions. Based upon those respons-
es and their deposition testimony—which
Bar counsel viewed as admissions of the con-
duct alleged—Bar counsel elected to rely
exclusively on the admissions and deposition
testimony of Hoke and Graves and the stip-
ulated facts of the case. The “paper case”
presentation left some members of the pub-
lic with the perception that the matter was
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not being vigorously prosecuted and, in this
particular situation, may not have had as
effective an impact on the Disciplinary
Hearing Commission Panel as live testimony
might have had.

The committee recognizes that DHC
hearings are not jury trials and that dramatic
or emotional presentations do not generally
advance a position in this forum. The com-
mittee also acknowledges that stipulations of
fact substantially aid the efficient conduct of
DHC hearings. However, in the case against
Hoke and Graves, members of the DHC
panel who heard the case reported that the
“paper case” presented by the State Bar did
not fully satisfy them. Nonetheless, the panel
found by clear and convincing evidence that
David Hoke and Debra Graves, by their
conduct, violated three separate Rules of
Professional Responsibility.

14. The committee learned of practices
before Disciplinary Hearing Panels which
appear flawed.

(@) The committee was informed that it
was “standard practice” not to submit
briefs or memoranda on legal or other
complex topics to hearing panels until
just prior to deliberations. Witnesses who
described this practice indicated that this
was done for tactical reasons, so as to pre-
vent effective rebuttal from the opposing
party. However, this type of late briefing
appears to have only heightened the con-
fusion of the hearing panel and may have
resulted in important legal issues not
being completely understood by panel
members prior to their deliberations.

(b) The committee was further

informed that “mitigation evidence,”

which is to be considered only in the

“penalty” phase of a disciplinary proceed-

ing, was routinely presented in the “viola-

tions” phase, under the guise of a need to
accommodate the schedules of mitigation
witnesses. In the context of this case, such

a practice led to a perception at least that

the numerous judicial officials who testi-

fied on behalf of the character of Hoke
and Graves had a significant influence on
the “violations” phase.

15.  This case was ultimately assigned
to David Johnson (assisted by Margaret
Cloutier) because the more senior members
of the State Bar staff felt that they should not
be assigned to the matter as a result of their
acquaintance with one or both of the respon-
dent attorneys. At the time of the assign-

ment, Mr. Johnson had been a deputy bar
counselor for a total of approximately eight-
and-a-half years, from 1979 until 1985 and
after January of 2001. In May 2004—nearly
one year into the investigation and several
months after the filing of the complaint in
this case—he was assigned Cloutier as an
assistant. She had just joined the Bar staff
after serving four years as an assistant district
attorney, and this case was her second case
before a Disciplinary Hearing Panel. Both
Johnson and Cloutier carried significant case
loads including other prosecutions and
ongoing investigations. The committee does
not find David Johnson to be inexperienced.
However, the committee determined that
the State Bar does not have in place a proce-
dure for securing other counsel when experi-
enced State Bar counsel are not available to
prosecute a particularly significant or com-
plex matter.

16. There is not presently in place a for-
malized procedure for evaluation of State Bar
counsel, and the line of authority for super-
vision of State Bar counsel is somewhat
blurred. The committee does not believe that
this situation had any impact on the prose-
cution of Hoke and Graves. However, the
committee believes that this situation needs
to be reviewed.

17. Disciplinary Hearing Commission
Panel members who served on the Hoke and
Graves case reported their disappointment
with the State Bar’s presentation, but did not
take up the matter during the hearing, ask
enough questions to satisfy themselves, or
request other witnesses. It appeared that the
DHC Panel was not active in pursuing
themes in the hearing which had been aban-
doned or not fully pursued by the State Bar.
It appeared that the panel may not have been
as fully aware of its authority to actively
supervise the course of the hearing from the
bench as it could have been. Further, it
appeared that the panel was not aware that it
had subpoena powver.

18. The Disciplinary  Hearing
Commission Panel should have felt comfort-
able taking a more active role in the hearing,
questioning where appropriate and assuring
a full and complete review of the available
evidence. To the extent the Disciplinary
Hearing Commission Panel did not know it
could assume an active role, it should be
reminded through educational efforts that
these tools are available.

19. During subcommittee hearings, Alan
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Gell alleged that the State Bar is more per-
sistent and aggressive in prosecuting criminal
lawyers than it is in disciplining prosecutors.
He was asked if he had any statistical infor-
mation to support this assertion, and he said
he would produce it later. As of the date of
this report, Mr.Gell has failed to produce any
such information. Although it was beyond
the scope of the committee’s charge, through
its interviews the committee uncovered no
evidence of bias toward or against prosecu-
tors or defense attorneys in the discipline
Process.

E. Conclusions

1. All meetings of the full Disciplinary
Review Committee, and all subcommittee
meetings, were conducted consistent with
North Carolinas Open Meetings Laws, and
the public and press were invited. Members
of the public attended, as did representatives
of television and print media. Meetings were
properly advertised, and the public and press
received proper notice. Neither the full DRC
nor either of the subcommittees conducted
any meetings which were not open entirely
to the press and to the public, and no deci-
sions were made by the full DRC or a sub-
committee except in public.

2. During the hearings, the subcommit-
tees asked probing and well-considered ques-
tions and gave no quarter to any witness
based on position or standing within the bar
or the legal profession. The questions were
designed to ferret out any wrongdoing and
to assess the performance of State Bar
Counsel who prosecuted the disciplinary
case against David Hoke and Debra Graves.

F. Recommendations

1. The officers of the State Bar should
consider adopting a policy for the provision
of qualified other counsel in circumstances
where experienced State Bar counsel are not
able to prosecute a particular matter. The
committee further recommends that the
State Bar take from this experience an under-
standing that there may exist a need for live
witnesses and a more robust and energetic
response in matters that may be of a more
profound interest to the general public, par-
ticularly in matters involving public officials
or where a conflict of interest exists. The
State Bar counsel’s office should consider
adopting a “high profile” case protocol, with
the advice and counsel of the State Bar
Grievance Committee chairman, to address

THE NORTH CAROLINA STATE BAR JOURNAL

instances including, but not limited to: a)
the prosecution of a public official; b) the
decision to put on a “paper case”; ¢) matters
of high public interest.

2. Rule 3.8 should be redrafted to make it
more consistent with the duties imposed
more than 40 years ago on prosecutors in
Brady v. Maryland, and this redrafting should
also make plain that prosecutors must make
an effort to inquire into and search for the
existence of such material in order to fulfill
their ethical obligations. It is the understand-
ing of the committee that the State Bar’s
Ethics Committee is currently reviewing Rule
3.8, and the committee defers to the Ethics
Committee’s determination.

3. The Disciplinary  Hearing
Commission should reconsider the practice
of permitting “mitigating” evidence to be
introduced during the “violations” phase of a
disciplinary proceeding. Instead, such evi-
dence should be received only in the penalty
phase. In this way, a disciplinary hearing
panel can avoid the perception that well-
connected attorneys may influence discipli-
nary findings by who they know, rather than
by what they did.

4. The State Bar should reconsider and
re-examine its practice concerning the sub-
mission of briefs on legal and other issues to
a disciplinary hearing panel. The State Bar
might unilaterally decide to provide its briefs
in complex matters to the hearing panel in
advance of the hearings so that the panel
members would have the time and opportu-
nity to consider the briefs prior to trial. If
strategic considerations prevent such unilat-
eral action, the State Bar and the panels
should work together to establish prehearing
briefing schedules to identify and brief in
advance the legal or factual issues that are
expected to arise during the course of a pro-
ceeding. The committee believes that pro-
viding briefs in advance of the hearings will
assist future panels in understanding the
legal and factual issues in controversy, and
will remove the perception that complicated
matters are considered only at the last
minute.

5. The State Bar should consider allocat-
ing additional resources to provide for more
prosecutorial staff and additional technology
for the prosecution of cases in disciplinary
proceedings. While the committee unani-
mously believes that the prosecutors for the
State Bar are diligent and dedicated, the case
load imposed on them necessarily limits the

ability of even the most conscientious attor-
neys to completely and fully investigate their
cases.

6. The State Bar should provide training
for State Bar counsel stressing the need to be
cognizant of public perception of the State
Bar’s investigations in disciplinary matters
and of the need in all cases to fully explore
the facts relating to the “guilt or innocence”
of the accused attorneys and the appropriate
discipline to be imposed.

7. The officers of the State Bar should
consider implementing a formal job evalua-
tion procedure for State Bar counsel and
review the line of authority for supervision of
State Bar counsel.

8. In disciplinary proceedings, the State
Bar should acknowledge the presence of cit-
izens who are victims of possible lawyer mis-
conduct, interview them for the purpose of
learning whether they possess useful infor-
mation for the hearing panel, and notify
them of scheduled public proceedings.

9. Although the State Bar provides orien-
tation sessions for new members of the
Disciplinary Hearing Commission, and
although there is a handbook for new mem-
bers, the State Bar should reconsider whether
these efforts are sufficiently thorough in view
of the apparent failure of the DHC Panel in
this matter to understand it had the power to
be more fully involved in the hearing process
and to subpoena witnesses if it felt the need
to do so.

10. The State Bar staff should always
strive for professional excellence in its pursuit
of just results in each proceeding before the
Disciplinary Hearing Commission.

Respectfully submitted this 12th day of
July, 2005.

Calvin E. Murphy, Chmn
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